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Today’s Discussion

1. Determining the Overall DBE Goal

2. Race-Conscious and Race-Neutral Projections

3. Public Comment/Questions




Determining the Overall DBE Goal

The overall goal must reflect the level of DBE participation that would be
expected absent the effects of discrimination.

The Goal-Setting Process

» Step One: Determine a base figure for the availability of DBEs relative
to all businesses.

« Step Two: Examine all available evidence to determine what
adjustments, if any, are needed to the base figure to arrive at the overall
goal.
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Presentation Notes
There is a three-part process in setting the triennial DBE goal. This process begins with setting the step-one base figure, which is an estimate of the percentage of firms in the market area that either are DBEs, or could potentially become DBEs. 

Step two of the goal setting process is meant to account for any evidence supporting an adjustment to the base figure. The most common type of adjustment made is accounting for the size of DBE firms and their previous capacity to perform work.

The third part of the process is establishing the race-neutral and race-conscious split. Because Alaska is a 9th Circuit State, and is bound by applicable case-law, this step is more complex than for states outside of the 9th Circuit.
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Step One Base Figure: The base figure was derived using data from the 2020 Alaska
DOT&PF Disparity Study’s Availability Analysis and Alaska DOT&PF Bidders
Registration List data. This was found to be the most appropriate method for several
reasons:

» Federal regulations allow for using data from a disparity study to calculate a base figure for
the overall availability of DBEs.

» The availability analysis from the 2020 Alaska DOT&PF Disparity Study accounts for both
certified DBEs, and firms that could potentially become certified DBEs.

* The 2020 Alaska DOT&PF Disparity Study availability analysis yields the most accurate data

available as it incorporates data from multiple sources to provide a consolidated picture of
current market conditions within the State of Alaska.

This process yielded a Step One Base Figure of 13.86%
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Presentation Notes
Beginning with step one, the base figure was derived using Disparity Study data which is reflective of the DOT&PF federal-aid contracting market from fiscal years 2015 – 2019. This data was supplemented with DOT&PF Bidders Registration List data from fiscal years 2015-2019 to account for changes in the market area since the publication of the disparity study in 2020. Additionally, the number of available DBEs was refined to remove previously certified DBEs that are no longer certified. This step was taken under the presumption that previously certified DBEs generally do not seek certification beyond the appeals process.

In following USDOT guidance, the availability data was then weighted based on work type expenditures for the previous three fiscal years (construction, AELS, non-AELS). 

Following this process we arrived at the step one base figure of 13.86%.




Step Two Overall Goal: The Department analyzed available evidence to determine
what adjustments, if any, were needed to the base figure to arrive at the overall goal.

Evidence reviewed included:

« Current Capacity of DBEs.
» Evidence from the 2020 Alaska DOT&PF Disparity Study

o Self-Employment Analysis

o Anecdotal Analysis
= Evidence of barriers to doing business.

= Barriers to access to capital.

o Geographic Barriers
 Types of Contracts Expected in 2021-2023

In determining the overall goal, an adjustment to the base figure was
made to account for the current capacity of DBEs to perform work. This

yielded an overall DBE goal of 9.97%.
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Presentation Notes
To arrive at an overall goal, we reviewed available evidence to determine if any adjustments to the overall goal would be necessary to arrive at a figure representative of DBE availability in Alaska. The evidence reviewed included past DBE participation on FHWA-funded contracts, statistical and anecdotal evidence from the Alaska DOT&PF disparity study, and upcoming contracts expected to be awarded in the coming three fiscal years.

Based on all of the evidence reviewed, the Department adjusted the base figure to account for the capacity of currently certified DBEs to perform work on FHWA-funded contracts. One of the driving reasons for making this adjustment is that non-certified firms are used to calculate the base figure in step one, which has the effect of inflating DBE availability. By taking the median past DBE participation and averaging it with the base figure, the Department was able to account for this and arrived at an overall DBE goal of 9.97%.


Race-Conscious/Race-Neutral Split: DOT&PF reviewed available
evidence in order to determine the appropriate race-conscious/race-
neutral split for the overall DBE goal. The evidence considered included:
o 2020 Alaska DOT&PF Disparity Study

o Disparity Analysis

0 Non-Goal Analysis

0 Anecdotal Evidence of Discrimination

0 Relevant Case Law
 Past Race-Neutral Participation

After reviewing available evidence, DOT&PF proposes a race-
neutral/race-conscious split of 9.97% race-neutral, 0.00%
race-conscious.
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Presentation Notes
As previously mentioned, because Alaska is a 9th Circuit state there is an added level of complexity to establishing the race-conscious/race-neutral split, and it will be helpful to discuss the reasons for this. The added complexity comes from case law established by the Western States Paving Company Case. In this case, the courts reviewed Washington State DOT’s DBE program implementation, and found that it was unconstitutional as it was being applied.
The key takeaways from this court case were that in order for race-conscious measures to be used, a contracting agency must adequately prove the presence of discrimination in the state’s transportation contracting industry. Additionally, even when discrimination is present, the contracting agency must limit the use of race-conscious measures only to those groups for which discrimination in the contracting industry is proven.
The method that courts have accepted for establishing the presence of discrimination in a contracting industry is through valid statistical analyses supported by anecdotal evidence of discrimination (i.e. a disparity study).

With this being said, the Department relied on the 2020 Alaska DOT&PF Disparity Study in establishing its race-conscious/race-neutral split. Based on the data available, DOT&PF proposes continuing its race-neutral DBE program. 

During the previous fiscal years, the Department has had success in implementing its race-neutral DBE program on construction contracts. During this same time, we have had challenges with relatively lower DBE utilization on professional services contracts. This is evidenced in the data reviewed, and the Department looked into possible ways to increase DBE utilization, including through race-conscious means. However, because the 2020 Disparity Study did not show adequate evidence of discrimination in the market, we are unable to use race-conscious measures to increase DBE utilization. 

The Civil Rights Office, as well as the DOT leadership team are looking into ways to increase DBE utilization on professional services contracts. Additionally, this year DOT&PF intends to begin the process of coordinating a disparity study update, which will be used as the basis for future DBE goals. A major component of what drives the data collection is the implementation of AASHTOWare Project, which will assist the CRO in capturing data that will be used to determine future changes or possible adjustments to the DBE Goal Methodology. However, making adjustments must still meet the requirements that are established in the CFR and by case law.





QUESTIONS?

To see the proposed goal methodology, please visit:
www.dotcivilrights.alaska.gov

Public Comments:

The public commentary period ends on 01/15/2021
You may submit your comments via email, fax, or mail:

Alaska DOT&PF Civil Rights Office
Attn: Aaron Nickols
P.O. Box 196900
Anchorage, AK 99519-6900
Fax: (907) 269-0847
Phone: (907) 269-0850
Email: dbegoalmethodology@alaska.gov
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http://www.dotcivilrights.alaska.gov/
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