
PART 4


STANDARD MODIFICATIONS


AND SPECIAL PROVISIONS


to the STATE OF ALASKA 1988 STANDARD SPECIFICATIONS


FOR HIGHWAY CONSTRUCTION


SECTION 101


DEFINITIONS AND TERMS

Standard Modifications

101‑1.27  Holidays.   Delete Items 2 and 3 and substitute the following:

2.
Martin Luther King Jr's. Birthday ‑ Third Monday in January

3.
President's Day ‑ Third Monday in February

(5/7/91)


SECTION 102 


BIDDING REQUIREMENTS AND CONDITIONS

Standard Modifications 

102‑1.01  Qualification of Bidders.  Delete the second paragraph.  (5/12/89)

102‑1.06  Preparation of Proposal.  Add the following:  At certain bid openings a bidder may wish to submit bids on more work than he desires to have awarded to him.  The bidder may indicate the total amount desired to be accepted and the Department will determine which of his low bids on these projects, up to the final total indicated, will be accepted.  This limitation will only apply to those projects on which the bidder has added the following statement to the Proposal Form:

"We desire to disqualify all of our bids at this letting which exceed the total of $__________ or _____ contracts and hereby authorize the Department to determine which bids shall be disqualified."

(5/7/91)

102‑1.07  Non‑Responsive Proposals.  Delete numbered subsection 3. in its entirety and substitute the following:

3.
If the bidder adds any provisions reserving the right to accept or reject any award, or to enter into a contract pursuant to an award, except for a maximum limit on the total amount of awards acceptable to the bidder at any one bid letting, as provided in Subsection 102-1.06.  (5/7/91)

Add a new item as follows:

7.
If any of the unit prices bid are excessively unbalanced (either above or below the amount of a reasonable bid) to the potential detriment of the Department.  (5/12/89)

102‑1.12  Addenda Requirements.  In the second sentence, add "or telefacsimile" immediately following the word "telegram".  (5/12/89)


SECTION 103


AWARD AND EXECUTION OF CONTRACT

Special Provisions

103‑1.01  Consideration of Proposals.  Add the following:  The apparent low bidder shall, within 5 working days following the bid opening, submit either a list of all firms with which the prime Contractor intends to execute subcontracts for the performance of the contract or a statement that the bidder intends to perform the work without subcontractors.  The list shall include the following information for each proposed subcontractor:

1.
name,

2.
business address,

3.
Alaska business license number,

4.
Contractor's registration number,

5.
the work to be performed, and

6.
the approximate dollar amount of the work to be performed.

If the apparent low bidder fails to submit either a list of subcontractors or a statement that the bidder intends to perform the work without subcontractors, the apparent low bidder will be found not to be a responsible bidder and may be required to forfeit the bid security.  The Department will then consider the next lowest bidder for the award of the contract.

If a bidder fails to list a subcontractor or lists more than one subcontractor for a particular portion of work and the value of that work is in excess of one‑half of one percent of the total bid, the bidder agrees to perform that portion of work without the use of a subcontractor and to have represented that he is qualified to perform that work.

A bidder who attempts to circumvent the requirements of this Subsection by listing as a subcontractor another Contractor who, in turn, sublets the majority of the work required under the contract, violates this Subsection.

If a contract is awarded to a bidder who violates this Subsection, the Contracting Officer may:

1.
cancel the contract without any damages accruing to the Department, or

2.
after notice and a hearing, assess a penalty on the bidder in an amount that does not exceed 10 percent of the value of the subcontract at issue.

A bidder may replace a listed subcontractor who:

1.
fails to comply with AS 08.18,

2.
files for bankruptcy or becomes insolvent,

3.
fails to execute a contract with the bidder involving performance of the work for which the subcontractor was listed and the bidder acted in good faith,

4.
fails to obtain bonding,

5.
fails to obtain insurance acceptable to the Department,

6.
fails to perform the contract with the bidder involving work for which the subcontractor was  listed,

7.
must be replaced in order for the prime Contractor to satisfy required State and/or Federal affirmative action requirements,

8.
refuses to agree or abide with the bidder's labor agreement, or

9.
is determined by the Contracting Officer not to be responsible.

(12/26/90)


SECTION 104


SCOPE OF WORK

Standard Modifications

104‑1.02  Changes.  After the third paragraph add the following:  Before a Change Order or Supplemental Agreement is approved, the Contractor shall submit cost or pricing data regarding the changed or extra work.  The contractor shall certify that the data submitted is, to his best knowledge and belief, accurate, complete and current as of a mutually determined specified date and that such data will continue to be accurate and complete during the performance of the changed or extra work.  (5/12/89) 

Special Provisions

104‑1.02  Changes.  Delete the first three paragraphs and substitute the following:  The Engineer reserves the right to make, in writing, at any time during the work, such changes in quantities and such alterations in the work as are necessary to satisfactorily complete the project.  Such changes in quantities and alterations shall not invalidate the contract nor release the surety, and the Contractor agrees to perform the work as altered.

If the alterations or changes in quantities significantly change the character of the work under the contract, whether or not changed by any such different quantities or alterations, an adjustment, excluding loss of anticipated profits, will be made to the contract.  The basis for the adjustment shall be agreed upon prior to the performance of the work.  If a basis cannot be agreed upon, then an adjustment will be made either for or against the Contractor in such amount as the Engineer may determine to be fair and equitable.

If the alterations or changes in quantities do not significantly change the character of the work to be performed under the contract, the altered work will be paid for as provided elsewhere in the contract.

The term "significant change" shall be construed to apply only to the following circumstances:

1.
When the character of the work as altered differs materially in kind or nature from that involved or included in the original proposed construction, or

2.
When a major item of work, as defined elsewhere in the contract, is increased in excess of 125 percent or decreased below 75 percent of the original contract quantity.  Any allowance for an increase in quantity shall apply only to that portion in excess of 125 percent of original contract item quantity, or in case of a decrease below 75 percent, to the actual amount of work performed.

(4/13/89)

104‑1.03  Differing Site Conditions.  Delete in its entirety and substitute the following:  During the progress of the work, if subsurface or latent physical conditions are encountered at the site differing materially from those indicated in the contract or if unknown physical conditions of an unusual nature, differing materially from those ordinarily encountered and generally recognized as inherent in the work provided for in the contract, are encountered at the site, the party discovering such conditions shall promptly notify the other party in writing of the specific differing conditions before they are disturbed and before the affected work is performed.

Upon written notification, the Engineer will investigate the conditions, and if he determines that the conditions materially differ and cause an increase or decrease in the cost or time required for the performance of any work under the contract, an adjustment, excluding loss of anticipated profits, will be made and the contract modified in writing accordingly.  The Engineer will notify the Contractor of his determination whether or not an adjustment of the contract is warranted.

No contract adjustment which results in a benefit to the Contractor will be allowed unless the Contractor has provided the required written notice.

(4/13/89)


SECTION 105


CONTROL OF WORK

Standard Modifications

105‑1.01  Authority of the Engineer.  Add the following:  The Engineer may, at reasonable times, inspect that part of the plant or place of business of the Contractor or subcontractor that is related to the performance of the contract.

The Engineer may audit the books and records of the Contractor or a subcontractor to the extent that the books and records relate to the performance of the contract or subcontract, including cost or pricing data submitted under subsection 104‑1.02.  Books and records that relate to the performance of the contract shall be maintained by the Contractor for a period of three years after the date of final payment under the prime contract and by the subcontractor for a period of three years after the date of final payment under the subcontract, unless a shorter period is authorized in writing by the Contracting Officer.  (5/12/89)

Special Provisions

105-1.06  Cooperation With Utilities.  Add the following:  The Contractor shall request locates from all the Utilities having facilities in the area.  Their telephone numbers are as follows:

DOT/PF Maintenance and Operations      262-2199

     
(Soldotna)

Homer Electric Association, Inc.       283-5831

Pacific Telecom, Inc.                  564-3090 

                                    or 564-3091

ENSTAR Natural Gas Company         800-478-3121

All existing utilities shall remain in service. 

There are various utility appurtenances located within the project limits.  The Contractor is required to cooperate with the utilities and coordinate his work schedule to allow them access to the project for their adjustments and/or relocations.

The Contractor is required to work around all utility facilities, either existing or relocated, throughout the project unless advised by the utility that the facility is abandoned in place.

Relocation or adjustment of underground utility appurtenances will not normally be performed when the ground is frozen.  Also, the Utilities may prohibit the Contractor, through the Engineer, from working near the utility's facilities when the ground is frozen.

After completion of the right-of-way staking and prior to beginning clearing and grubbing operations, the Contractor shall schedule a site review of the project with the Engineer and representatives of the utility companies.  The utility companies will identify those right-of-way stakes critical to their relocations.  The Contractor will provide protection of the stakes by reference point of other method as provided in Section 642, Construction Surveying.

Standard Modifications

105‑1.12  Load Restrictions.  Delete the first paragraph and substitute the following:  The Contractor shall comply with all restrictions as set forth in the "Administrative Permit Manual", and Title 17, Chapter 25, of the Alaska Administrative Code for vehicles traveling with the general public, unless otherwise allowed by an approved Traffic Control Plan.  (5/7/91)

Special Provisions

105‑1.17  Claims for Adjustment and Disputes.  Add the following to the fifth paragraph:  

5.
A statement certifying that the claim is made in good faith, that the supporting cost and pricing data are accurate and complete to the best of the Contractor's knowledge and belief, and that the amount requested accurately reflects the contract adjustment for which the Contractor believes the Department is liable.  (1/1/91)

Add the following:  Legal actions will be commenced through the Superior Court, Alaska State Courts, Third Judicial District, in Anchorage.  (12/19/87)


SECTION 106


CONTROL OF MATERIAL

Special Provisions

106-1.02 Local Material Sources.  Add the following:  Prior to placing or removing any material in/from a location that is outside the project limits, the Contractor shall obtain a written statement from the State Historic Preservation Officer that material placement/extraction is not expected to impact any cultural resources.  A copy of this statement will be given to the Engineer.  The State Historic Preservation Officer is with the Department of Natural Resources in Anchorage, and may be contacted at 762‑2622.  Should cultural resources be discovered during material testing or extraction activities, work at that site shall be stopped and the Engineer notified.  (9/1/89) 


SECTION 107


LEGAL RELATIONS AND


RESPONSIBILITY TO PUBLIC 

Special Provisions

107‑1.01  Laws to be Observed.  Add the following:  Specific Equal Employment Opportunity Responsibilities of Federal‑Aid Construction Contractors.

1.
General
a.
Equal employment opportunity requirements not to discriminate and to take affirmative action to assure equal employment opportunity as required by Executive Order 11246 and Executive Order 11375 are set forth in Required Contract Provisions (Form 25D‑55) and these Special Provisions which are imposed pursuant to Section 140 of Title 23, U.S.C., as established by Section 22 of the Federal‑Aid Highway Act of 1968.  The requirements set forth in these Special Provisions shall constitute the specific affirmative action requirements for project activities under this contract and supplement the equal employment opportunity requirements set forth in the Required Contract Provisions.

b.
The Contractor will work with the State highway agencies and the Federal Government in carrying out equal employment opportunity obligations and in their review of his/her activities under the contract.

 
c.
The Contractor and all his/her subcontractors holding subcontracts not including material suppliers, of $10,000 or more, will comply with the following minimum specific requirement activities of equal employment opportunity:  (The equal employment opportunity requirements of Executive Order 11246, as set forth in Volume 6, Chapter 4, Section 1, Subsection 1 of the Federal‑Aid Highway Program Manual, are applicable to material suppliers as well as Contractors and subcontractors.)  The Contractor will include these requirements in every subcontract of $10,000 or more with such modification of language as is necessary to make them binding on the subcontractor.

2.
Equal Employment Opportunity Policy
The Contractor will accept as his operating policy the following statement which is designed to further the provision of equal employment opportunity to all persons without regard to their race, color, religion, sex, or national origin, and to promote the full realization of equal employment opportunity through a positive continuing program:

It is the policy of this Company to assure that applicants are employed, and that employees are treated during employment, without regard to their race, religion, sex, color, or national origin.  Such action shall include:  employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship, preapprentice‑ship and/or on‑the‑job training.

3.
Equal Employment Opportunity Officer
The Contractor will designate and make known to the Engineer and equal employment opportunity officer (hereinafter referred to as the EEO Officer) who will have the responsibility for and must be capable of effectively administering and promoting an active Contractor program of equal employment opportunity and who must be assigned adequate authority and responsibility to do so. 

4.
Dissemination of Policy
a.
All members of the Contractor's staff who are authorized to hire, supervise, promote, and discharge employees, or who recommend such action, or who are substantially involved in such action, will be made fully cognizant of, and will implement, the Contractor's equal employment opportunity policy and contractual responsibilities to provide equal employment opportunity in each grade and classification of employment.  To ensure that the above agreement will be met, the following actions will be taken as a minimum:

(1)
Periodic meetings of supervisory and personnel office employees will be conducted before the start of work and then not less often than once every six months, at which time the Contractor's equal employment opportunity policy and its implementation will be reviewed and explained.  The meetings will be conducted by the EEO Officer or other knowledgeable company official.

 

(2)
All new supervisory or personnel office employees will be given a thorough indoctrination by the EEO Officer or other knowledgeable company official covering all major aspects of the Contractor's equal employment opportunity obligations within thirty days following their reporting for duty with the Contractor.

 

(3)
All personnel who are engaged in direct recruitment for the project will be instructed by the EEO Officer or appropriate company official in the Contractor's procedures for locating and hiring minority group employees.

 
b.
In order to make the Contractor's equal employment opportunity policy known to all employees, prospective employees and potential sources of employees, i.e., schools, employment agencies, labor unions (where appropriate), college placement officers, etc., the Contractor will take the following actions:

 

(1)
Notices and posters setting forth the Contractor's equal employment opportunity policy will be placed in areas readily accessible to employees, applicants for employment and potential employees. 

 

(2)
The Contractor's equal employment opportunity policy and the procedures to implement such policy will be brought to the attention of employees by means of meetings, employee handbooks, or other appropriate means. 

5.
Recruitment 

a.
When advertising for employees, the Contractor will include in all advertisements for employees the notation:  "An Equal Opportunity Employer."  All such advertisements will be published in newspapers or other publications having a large circulation among minority groups in the area from which the project work force would normally be derived. 

 
b.
The Contractor will, unless precluded by a valid bargaining agreement, conduct systematic and direct recruitment through public and private employee referral sources likely to yield qualified minority group applicants, including, but not limited to, State employment agencies, schools, colleges and minority group organizations.  To meet this requirement, the Contractor will, through his EEO Officer, identify sources of potential minority group employees, and establish with such identified sources procedures whereby minority group applicants may be referred to the Contractor for employment consideration. 

In the event the Contractor has a valid bargaining agreement providing for exclusive hiring hall referrals, he is expected to observe the provisions of that agreement to the extent that the system permits the Contractor's compliance with equal employment opportunity contract provisions.  (The U.S. Department of Labor has held that where implementation of such agreements have the effect of discriminating against minorities or women, or obligates the Contractor to do the same, such implementation violates Executive Order 11246, as amended.) 

 
c.
The Contractor will encourage his present employees to refer minority group applicants for employment by posting appropriate notices or bulletins in areas accessible to all such employees.  In addition, information and procedures with regard to referring minority group applicants will be discussed with employees. 

6.
Personnel Actions 

Wages, working conditions, and employee benefits shall be established and administered, and personnel actions of every type, including hiring, upgrading, promotion, transfer, demotion, layoff, and termination, shall be taken without regard to race, color, religion, sex, or national origin.  The following procedures shall be followed: 

 
a.
The Contractor will conduct periodic inspections of project sites to insure that working conditions and employee facilities do not indicate discriminatory treatment of project site personnel. 

 
b.
The Contractor will periodically evaluate the spread of wages paid within each classification to determine any evidence of discriminatory wage practices.  

c.
The Contractor will periodically review selected personnel actions in depth to determine whether there is evidence of discrimination.  Where evidence is found, the Contractor will promptly take corrective action.  If the review indicates that the discrimination may extend beyond the actions reviewed, such corrective action shall include all affected persons. 

 
d.
The Contractor will promptly investigate all complaints of alleged discrimination made to the Contractor in connection with his obligations under this contract, will attempt to resolve such complaints, and will take appropriate corrective action within a reasonable time.  If the investigation indicates that the discrimination may affect persons other than the complainant, such corrective action shall include such other persons.  Upon completion of each investigation, the Contractor will inform every complainant of all of his avenues of appeal. 

7.
Training and Promotion 

a.
The Contractor will assist in locating, qualifying, and increasing the skills of minority group and women employees, and applicants for employment. 

 
b.
Consistent with the Contractor's work force requirements and as permissible under Federal and State regulations, the Contractor shall make full use of training programs, i.e., apprenticeship, and on‑the‑job training programs for the geographical area of contract performance.  Where feasible, 25 percent of apprentices or trainees in each occupation shall be in their first year of apprenticeship or training.  In the event the Training Special Provision is provided under this contract, this subparagraph will be superseded as indicated.

 
c.
The Contractor will advise employees and applicants for employment of available training programs and entrance requirements for each. 

 
d.
The Contractor will periodically review the training and promotion potential of minority group and women employees and will encourage eligible employees to apply for such training and promotion. 

 8.
Unions.  If the Contractor relies in whole or in part upon unions as a source of employees, the Contractor will use his/her best efforts to obtain the cooperation of such unions to increase opportunities for minority groups and women within the unions, and to effect referrals by such unions of minority and female employees.  Actions by the Contractor either directly or through a Contractor's association acting as agent will include the procedures set forth below: 

 
a.
The Contractor will use best efforts to develop, in cooperation with the unions, joint training programs aimed toward qualifying more minority group members and women for membership in the unions and increasing the skills of minority group employees and women so that they may qualify for higher paying employment. 

b.
The Contractor will use best efforts to incorporate an equal employment opportunity clause into each union agreement to the end that such union will be contractually bound to refer applicants without regard to their race, color, religion, sex, or national origin. 

 
c.
The Contractor is to obtain information as to the referral practices and policies of the labor union except that the extent such information is within the exclusive possession of the labor union and such labor union refuses to furnish such information to the Contractor, the Contractor shall so certify to the State highway department and shall set forth what efforts have been made to obtain such information.

d.
In the event the union is unable to provide the Contractor with a reasonable flow of minority and women referrals within the time limit set forth in the collective bargaining agreement, the Contractor will, through independent recruitment efforts, fill the employment vacancies without regard to race, color, religion, sex, or national origin, making full efforts to obtain qualified and/or qualifiable minority group persons and women.  (The U.S. Department of Labor has held that it shall be no excuse that the union with which the Contractor has a collective bargaining agreement providing for exclusive referral failed to refer minority employees.)  In the event the union referral practice prevents the Contractor from meeting the obligations pursuant to Executive Order 11246, as amended, and these special provisions, such Contractor shall immediately notify the State highway agency. 

9.
Subcontracting 

a.
The Contractor will use his best efforts to solicit bids from and to utilize minority group subcontractors or subcontractors with meaningful minority group and female representation among their employees.  Contractors shall obtain lists of minority‑owned construction firms from State highway agency personnel. 

b.
The Contractor will use his best efforts to ensure subcontractor compliance with their equal employment opportunity obligations. 

 10.
Records and Reports 

a.
The Contractor will keep such records as are necessary to determine compliance with the Contractor's equal employment opportunity obligations.  The records kept by the Contractor will be designed to indicate: 

 

(1)
the number of minority and nonminority group members and women employed in each work classification on the project, 

 

(2)
the progress and efforts being made in cooperation with unions to increase employment opportunities for minorities and women (applicable only to Contractors who rely in whole or in part on unions as a source of their work force), 

 

(3)
the progress and efforts being made in locating, hiring, training, qualifying, and upgrading minority and female employees, and 

 

(4)
the progress and efforts being made in securing the services of minority group subcontractors or subcontractors with meaningful minority and female representation among their employees. 

 
b.
All such records must be retained for a period of three years following completion of the contract work and shall be available at reasonable times and places for inspection by authorized representatives of the State highway agency and the Federal Highway Administration. 

 
c.
The Contractors will submit an annual report to the State highway agency each July for the duration of the project, indicating the number of minority, women, and non‑minority group employees currently engaged in each work classification required by the contract work.  This information is to be reported on Form PR 1391.  If on‑the‑job training is being required by "Training Special Provision", the Contractor will be required to furnish State of Alaska Form 25A312.

(4/8/83) 

107‑1.11  Protection and Restoration of Property and Landscape.  Add the following to the third paragraph:  When working near designated wetlands the Contractor shall place no fill, nor operate equipment outside the slope limits.

The Contractor shall report immediately to the Engineer any hazardous material discovered, exposed, or released into the air, ground, or water during construction of the project.  The Contractor shall also report any containment, cleanup, or restoration activities anticipated or performed as a result of such release or discovery.  Hazardous materials include, but are not limited to, petroleum products, oils, solvents, paints, and chemicals that are toxic, corrosive, explosive, or flammable.  (5/7/91)

The Contractor shall not excavate, nor use for fill, any material at any site suspected of containing hazardous materials or petroleum fuels.  The Contractor shall not stockpile, nor dispose of, any material at any site suspected of containing hazardous materials or petroleum fuels.

Add the following after Item 10:

11.
If water for any construction purpose is required from a non‑municipal water source, the Contractor shall obtain a Temporary Water Use Permit from the Water Resource Manager, and provide a copy to the Engineer.  The Water Resource Manager is with the Department of Natural Resources in Anchorage and may be contacted at 762‑2253.

Add the following:  The Contractor shall not use land from any park, recreation area, wildlife or waterfowl refuge, or any historical site located inside or outside of the project limits for excess fill disposal, construction staging activities, equipment or material storage, or for any other purposes unless permitted by the contract.

The Contractor shall do no work, stockpiling, staging, parking nor trespassing in or around any watercourse.

All debris from the project construction shall be removed from the area as soon as possible and disposed of at a location approved by the Engineer.

Standard Modifications

107‑1.13  Responsibility for Damage Claims.  In the first sentence, change "claims or actions for injuries" 

to read "claims, actions or liabilities for injuries". (5/12/89)

Special Provisions

107-1.15  Contractor's Responsibility for Work.  Add the following to the end of the first paragraph:  Damage caused by the public, prior to acceptance (Partial Acceptance or Project Completion), shall be corrected at the Contractor's expense.  (5/7/91)

107‑1.16  Contractor's Responsibility for Utility Property and Service.  Add the following after the first paragraph:  The Contractor shall do no work, nor allow any equipment, tools, materials nor employees to encroach within 10 feet of an overhead electrical line or conductor.

Delete paragraphs four and five in their entirety, and substitute the following:  If utility facilities are damaged by the Contractor, the owning Utility has the choice of making the repair or having the Contractor correct the damage.  The Contractor shall reimburse the Utility for repair costs, or provide at no cost, all materials, labor and equipment if he repairs the damage.

The Contractor will not be responsible for the costs of repairing damaged facilities when:

1.
The Utility mislocates the facility in the field by more than 2.5‑feet horizontally for non‑frozen soil conditions, or

2.
When the location or existence of the buried facility is unknown by the Utility.  (9/1/89)

107‑1.21  Permits.  Add the following Subsection:  The following permits and authorizations have been received on the Contractors behalf by the Department: 

1.
Department of Fish and Game Permit No. FG90-II-0728  dated November 7, 1990, expiring December 31, 1992.

2.
Army Corps of Engineers, Section 404  Permit  No. M-890669 Moose River 5, dated September 20, 1990, expiring June 30, 1993.

The permits obtained by the Department are attached to these specifications as Appendix A.  The terms, conditions, and stipulations contained in all the permits obtained by either the Department or the Contractor are hereby made a part of these specifications.  It is the Contractor's responsibility to abide by the stipulations contained in each permit.  If it is determined that an activity cannot be performed as specified in one of the permits, the Contractor shall cease work and immediately notify the Engineer.  The Engineer will then decide if a permit modification is necessary.  The Engineer will have copies of the permits posted in the project office.  

(9/1/89)


SECTION 108


PROSECUTION AND PROGRESS

Special Provisions

108‑1.01  Subletting of Contract.   Delete the third  paragraph on page 56 and substitute the following:  The hauling of materials for the project by bona fide truck owner‑operators who are listed as such on the certified payroll of the Contractor (or an approved subcontractor) shall not be considered as subcontracting under these provisions.  Truck owner‑operators shall be required to submit documentation to the Contractor as is necessary to prove the trucker is a bona fide owner‑operator.  As a minimum, those records, for each truck owner‑operator, shall include current and valid copies of:

1.
Alaska Driver's License.

2.
Business license for trucking together with supporting documents that list the driver as the business owner or corporate officer.

3.
Documents showing the driver's ownership interest in the truck including:

a.
Truck registration, and

b.
Lease (if truck is not registered in driver's name or in the name of the driver's company).

The Contractor shall maintain legible copies of such records for a period of at least three years after final acceptance of the project.

Additionally, to be classified as a valid owner‑operator a truck driver must also qualify as an independent contractor under the following Alaska Department of Labor (DOL) criteria which establish whether or not they are an employee or an independent contractor.  The status of owner‑operators is subject to evaluation throughout the project period and when the criteria for an independent  contractor are not found to 

exist, amended payrolls must be submitted listing the driver as an employee subject to all labor provisions of the contract.  These criteria are:  

1.
the owner‑operator's right to control the manner in which the work is to be performed;  

2.
the owner‑operator's opportunity for profit or loss depending upon their managerial skill;  

3.
the owner‑operator's investment in equipment or materials required for their task, or the employment of helpers;  

4.
whether the service rendered requires a special skill;  

5.
the degree of permanence of the working relationship;  

6.
whether the service rendered is an integral part of the owner‑operator's business.

The Contractor shall issue a placard to each truck driver that identifies the truck driver as either an employee or owner‑operator.  The placard for owner‑operators shall identify both the truck driver and the vehicle.  The placard shall be prominently displayed such that it is visible to the scale person or inspectors.  The identification system must be approved by the Engineer prior to use.  (9/1/89)

Standard Modifications 

108‑1.03  Prosecution and Progress.  In Item 1. insert ", in a format acceptable to the Engineer," immediately after the words "a progress schedule". (5/12/89)

Special Provisions

108-1.03  Prosecution and Progress.  Add the following:  The Contractor shall, every two weeks during construction, submit a work plan detailing his porposed operations for the forthcoming two weeks.  This plan shall detail work activities, manpower involved by trade, work hours, equipment involved and the location of the work to be performed.

Preparation of the two week work plans will not be paid for directly, but will be subsidiary to Item 640(1), Mobilization and Demobilization.

108‑1.05  Character of Workmen, Methods and Equipment.  Add the following:  The Contractor shall provide the Engineer with make, model, year, capacity, horsepower, and the related information of every piece of powered equipment used on the project.  This information shall be updated weekly unless otherwise directed by the Engineer. (9/1/89)

108‑1.06  Determination and Extension of Contract Time.  Add the following:

4.
Suspensions of Work Ordered by the Engineer.  If the performance of all or any portion of the work is suspended or delayed by the Engineer in writing for an unreasonable period of time (not originally anticipated, customary, or inherent to the construction industry) and the Contractor believes that additional compensation and/or contract time is due as a result of such suspension or delay, the Contractor shall submit to the Engineer in writing, a request for adjustment within 7 calendar days of receipt of the notice to resume work.  The request shall set forth the reasons and support for such adjustment.

Upon receipt, the Engineer will evaluate the Contractor's request.  If the Engineer agrees that the cost and/or time required for the performance of the contract has increased as a result of such suspension and the suspension was caused by conditions beyond the control of and not the fault of the Contractor, its suppliers, or subcontractors at any approved tier, and not caused by weather, the Engineer will make an adjustment (excluding profit) and modify the contract in writing accordingly.  The Engineer will notify the Contractor of his determination whether or not an adjustment of the contract is warranted.

No contract adjustment will be allowed unless the Contractor has submitted the request for adjustment within the time prescribed.

No contract adjustment will be allowed under this clause to the extent that performance would have been suspended or delayed by any other cause, or for which an adjustment is provided for or excluded under any other term or condition of this contract.  

(4/13/89)


SECTION 109


MEASUREMENT AND PAYMENT

Special Provisions

109‑1.01  General.  Add the following:  When more than one variety of material or work item is specified for a single pay item number, letter or numeric suffixes will be included within the parenthesis to differentiate the types.  (9/1/89)

Standard Modifications

109-1.03  Scope of Payment.  Delete the last sentence of the fourth paragraph.  (5/7/91)

Special Provisions

109‑1.04  Compensation for Altered Quantities.  In the third indented subparagraph, delete the following:    ", except that the total payment for the item shall not exceed 75 percent of the total amount bid for the item".  (4/13/89)

109‑1.05  Compensation for Extra Work.  Under 3, Equipment, add the following to the second paragraph:  The rental rate area adjustment factors for this project shall be as specified on the adjustment maps for the "O" Zone.  (9/1/89) 

Add the following Section:


SECTION 120


DISADVANTAGED BUSINESS ENTERPRISE (DBE) PROGRAM

Special Provisions

120‑1.01  Description.  The work consists of providing Disadvantaged Business Enterprises (DBEs) as defined in title 49,  Code of Federal Regulations (CFR), Part 23 with the maximum opportunity to participate in the performance of contracts financed in whole or in part with federal funds.  The Contractor shall not, nor shall subcontractors or others associated with this contract, discriminate on the basis of race, color, national origin, or sex in the award and performance of work under this contract.

120‑1.02  Interpretation.  It is the intent of this section to implement the requirements of 49 CFR, Part 23.

120‑1.03  Essential Contract Provision.  Failure to comply with the provisions of this section shall be considered a material breach of contract.  The Department also considers failure to comply with this section to be so serious as to justify debarment action as provided in AS 36.30.640(4).

120‑1.04  Definitions and Terms.  

1.
Ad Hoc Dealer.  A firm established for the purpose of supplying materials for a particular project or a particular contractor.

2.
Commercially Useful Function.  The execution of a contract or a distinct element of work under a contract by the firm actually performing, controlling, managing, and supervising the work involved.  See Subsection 120‑3.03.3 for criteria.

3.
Disadvantaged Business Enterprise.  A small business concern which is owned and controlled by one or more socially and economically disadvantaged individuals and has been certified as such by the Department of Transportation and Public Facilities in accordance with 49 CFR, Part 23.

4.
Disadvantaged Business Enterprise Utilization Goal.  The percent of work that is specified in the contract to be performed by certified DBEs.

5.
Good Faith Effort.  The affirmative action measures taken by a contractor to meet the Disadvantaged Business Enterprise Program's objectives and goals for a specific project.

6.
Manufacturer.  An established firm that changes the shape, form or composition of original material in some way and then provides that altered material to the general public or the industry at large on a regular basis.

7.
Regular Dealer.  An established firm that supplies one or more materials to the general public or the industry at large on a regular basis.

8.
Supplier.  A 'Regular Dealer' or an 'Ad Hoc Dealer' that provides material in an unaltered state that becomes a part of the permanent work.

120‑2.01  Utilization Goal.  The DBE Utilization Goal for this contract is shown on the Bid Schedule as a percentage of the total contract amount.  Measurement of attainment of this goal will be used on the actual amount of money received by the DBEs for commercially useful work on this project.

A bidder must demonstrate the ability to meet the DBE Utilization Goal in order to be eligible for award of this contract.

120‑3.01  Determination of Compliance.

1.
Phase I ‑ Bid and Award.  In addition to bid submission requirements, the apparent low bidder must demonstrate DBE responsibility prior to award of this contract by:

a.
Submitting, within 15 days of the notice of intent to award, a copy of the DBE Utilization Report (Form 25A325C) listing the certified DBEs to be used to meet the goal.

b.
If the 25A325C contains less DBE participation than is required to meet the goal, documentation of Good Faith Effort in the form of the Summary of Good Faith Effort Documentation (Form 25A332A and attachments) must be submitted.  If the Good Faith Effort is deemed sufficient, an amended bid schedule showing the revised DBE Utilization Goal will be issued with the award documents.

If the bidder cannot demonstrate the ability to meet the DBE Utilization Goal, failure to document sufficient Good Faith Effort will result in the bid being declared nonresponsive.

2.
Phase II ‑ Construction.  At the preconstruction conference, the Contractor shall submit, in writing, the designation of a DBE officer.

The work items and creditable dollar amounts shown for a DBE firm and the DBE Utilization Report (Form 25A325C) must be included in any subcontract with that firm, or prior written approval for replacement of the DBE must have been granted, before the subcontract can be approved by the Department.

120‑3.02  Good Faith Effort.  The bidder must demonstrate that all reasonable efforts have been made to include DBEs in the contract at a level at least equal to the goal established for the contract.  The Contracting Officer will use the following criteria to judge if the bidder, who has not met the contract goal, has demonstrated sufficient Good Faith Effort.  Criteria (1‑7) will be utilized to evaluate any request from the Contractor for a reduction in the goal due to the default of a DBE and the Contractor's subsequent inability to obtain additional DBE participation despite Good Faith Effort to do so.

1.
Consideration of all subcontractable items.

2.
Selection of the most appropriate items or portions of items to be performed by DBEs in order to increase the likelihood of achieving the stated goal.

3.
Notification (in writing or by personal contact) to all appropriate DBEs in a timely manner of the bidder's/Contractor's interest in securing the DBE's participation in the prosecution of the work.  Each contact with the DBE must be logged on a "Contact Report" (Form 25A321A).

4.
Meaningful communication with DBEs for specific participation.

5.
Provision of assistance to DBEs who need help in obtaining bonding or insurance required by the bidder.

6.
Providing prospective DBEs with adequate information about requirements of the contract.

7.
Follow‑up of initial solicitations for interest by contacting DBEs to determine with certainty whether they were interested in bidding.  Documentation of follow‑up contacts must be logged on the "Contact Report" (Form 25A321A).  (See item no. 3 above.)

8.
Advertise for specific DBE participation in appropriate general circulation media, trade association publications, and minority‑focus media.  Publication should be for at least 5 consecutive days commencing at least 20 days before the bids are due.  If 20 days are not available, publication for a shorter reasonable time is acceptable.

120‑3.03  DBE Credit.  In order for the work of the DBE to be credited toward the DBE Utilization Goal, the Contractor shall ensure that all of the following requirements are met:

1.
The DBE must be certified by the Department.  The DBE must be certified at the time of:

a.
Listing on the "DBE Utilization Report" (Form 25A325C) submitted prior to award, and

b.
The Engineer's approval of the subcontract.

c.
Issuance of a purchase order by the Contractor to a DBE manufacturer, regular dealer, or ad hoc dealer.

Should a DBE performing a Commercially Useful Function become decertified during the term of the subcontract or purchase order for reasons beyond the control of and without the fault or neglect of the Contractor, the work remaining under the subcontract or purchase order may be credited toward the DBE Utilization Goal.

Should the DBE be decertified between the time of contract award and the time of the Engineer's subcontract approval, the Contractor shall have the option of:

a.
Withdrawing the subcontract from consideration and expending Good Faith Effort to replace the subcontract with one from a currently certified DBE, or

b.
Having the subcontract for the decertified firm approved.  In this case, the work of the decertified firm would not be credited toward the DBE Utilization Goal.  The Contractor would also be required to submit such additional DBE participation as may be necessary to meet the DBE Utilization Goal or demonstrate Good Faith Effort.

2.
The DBE may perform work in categories for which it is not certified, but only that work performed in the certified categories will be credited toward the DBE Utilization Goal.

3.
The DBE must perform a Commercially Useful Function.  The following criteria will be used by the Engineer to determine if work will be considered Commercially Useful.

a.
The work performed must be necessary and useful work required for the execution of the contract.

b.
The scope of work must be distinct and identifiable.

c.
The work must be performed, controlled, managed, and supervised by the certified DBE.  The DBE must personally supervise the work on site or have an on‑site representative, superintendent, or foreman responsible for the work.

d.
The DBE must use their own staff, employees, and equipment for the execution of the work, except as noted in subparagraph e., below.

e.
The manner in which the work is sublet or performed must conform to standard industry practice.  The goods or services must have a market outside of the DBE program and shall not represent a superfluous step in the contracting or purchasing process.

f.
The cost of the goods or services must be reasonable and competitive with the cost of the goods or services outside the DBE program.

g.
All subcontract work, with the exception of truck hauling, must be sublet by the same unit of measure as is contained in the Bid Schedule unless prior written approval of the Engineer is obtained.

h.
The DBE must control all business administration, accounting, billing, and payment transactions.  The prime Contractor shall not perform the business, accounting, billing, and similar functions of the DBE.  The Engineer may, in accordance with AS 36.30.420 (b), inspect the offices of the DBE and to audit the records of the DBE to assure compliance.

i.
If two‑party checks are issued by the Contractor to a subcontractor, regular dealer, ad hoc dealer, manufacturer, and/or the employees or suppliers to such firms; the Engineer must be notified in writing in advance.

j.
A DBE trucker must own or have a lease of at least twelve months for two or more trucks, at least one of which must be working on this project.  For all trucks operated by owner‑operators, the DBE must maintain all required records.

4.
The Contractor must provide proof of the actual monies paid for the qualifying goods and services provided by DBEs.  The Contractor will receive credit for the commercially useful work performed by DBEs toward the DBE Utilization Goal as provided in this section for portion of the funds actually paid to the certified DBEs.  Contractor's are encouraged to contact the Engineer in advance of the prosecution of the DBE's work if they have any questions about the work qualifying for participation.

Credit will not be allowed for payments made by the Contractor to others on behalf of the DBE whether or not the DBE has been paid separately for the goods or services.

If the quantity of work of a bid item which involves a DBE is reduced, the DBE Utilization Goal will be adjusted by Change Order.

120‑3.04  Default of DBE.  In the event that a DBE who has been placed under contract or to whom a purchase order or similar agreement has been issued defaults on their work for whatever reason, the Contractor shall immediately notify the Engineer of the default and the circumstances surrounding the default.  The contractor shall take immediate steps, without any order or direction from the Engineer, to retain the services of other DBEs as necessary to assure that the DBE Utilization Goal is met.  In the event that the Contractor cannot obtain additional DBE participation, the Contractor shall submit proof of their Good Faith Effort in accordance with the provisions of Subsection 120‑3.02 Good Faith Effort.  The Engineer may adjust the DBE Utilization Goal if, in the opinion of the Engineer, all of the following criteria have been met:

1.
The Contractor had no fault or negligence in the default and that the circumstances surrounding the default were beyond the control of the Contractor.

2.
The Contractor is unable to find additional DBE participation and has adequately performed and documented the Good Faith Effort expended in accordance with 120‑3.02 Good Faith Effort.

120‑4.01  Method of Measurement.  The Contractor shall be entitled to count toward the DBE Utilization Goal those monies allowed by the Engineer in 120‑3.03.04 as actually paid to certified DBE firms for Commercially Useful work performed in the categories for which the DBE firm is certified.  Credit will only be allowed for Commercially Useful work.  The Contractor will receive credit for the utilization of the DBEs, as follows:

1.
If the prime Contractor is a certified DBE, then the Contractor may be credited for up to but not to exceed the amount of the DBE Utilization goal.  The work of a DBE prime Contractor in excess of the DBE Utilization Goal will not be credited when calculating any incentive paid under 120‑5.01.

2.
Credit for a DBE joint venture partner is limited to the percent of the DBE's joint venture participation.  A DBE joint venture partner must be responsible for a clearly defined portion of the work to be performed in addition to satisfying requirements for ownership and control.

3.
Credit for work by DBE subcontractors and manufacturers is 100%.

4.
Permanent materials furnished by a Regular DBE Dealer are credited at 60% of their value.  The value will be the actual cost paid but will not exceed the bid price for the item.

5.
Credit for reasonable fees paid by the Contractor to DBE Ad Hoc Dealers are limited to that portion of the value of the fees for services rendered by the DBE Ad Hoc Dealers that help the Contractor obtain needed supplies, personnel, materials or equipment to perform the work.  Such services and fees would include but are not limited to the following:

a.
The fees charged for the delivery of supplies or permanent materials necessary for the prosecution of the work but not any part of the actual value of the supplies or permanent materials themselves (e.g. drayage services, expediting/freight consolidation).

b.
Agent's fee for providing contractually required bonding or insurance but not any portion of the value of the bonds or policies.

120‑5.01  Basis of Payment.  Payment for the work necessary to meet the specified DBE Utilization Goal will be considered subsidiary to other items of work and no separate payment will be made.

Payment for the work necessary to exceed the originally specified DBE Utilization Goal will be paid in the form of an incentive as follows:

1.
Ten percent of the Total Authorized DBE Participation by non‑trucking subcontractors which exceeds the DBE Utilization Goal will be paid, but not to exceed $100,000 or two percent of the total contract amount, whichever is less.

2.
The utilization of DBE prime Contractors, Regular DBE Dealers, DBE Manufacturers, DBE trucking subcontractors, and DBE Ad Hoc Dealers will only count toward meeting the DBE Utilization Goal.  No credit for their participation in excess of the original DBE Utilization Goal will be considered in calculating the amount of the incentive.

3.
No incentive will be paid for exceeding a DBE Utilization Goal that has been adjusted for Good Faith Effort as a condition of award per section 120‑2.01 until the originally specified DBE Utilization Goal has been exceeded.  

If the Contractor fails to utilize the DBEs listed on Form 25A325C as scheduled, or fails to submit required DBE documentation, retainage may be withheld from progress payments.  The retainage shall be sufficient to assure funds are available to cover the cost of the disincentive.

If the Contractor fails to meet the DBE Utilization Goal (as adjusted), payments will be reduced as a disincentive.  The amount of the disincentive shall be equal to 50 percent of the difference between the DBE Utilization Goal expressed in dollars and the Total Authorized DBE Participation as determined by the Engineer per Subsection 120‑3.03, 4.

Payment of the incentive will be made on the semi‑final or final estimate.  The disincentive will be withheld in the form of retainage during the course of the project.  If sufficient retainage has not been withheld to cover the cost of the disincentive, the Contractor shall remit same to the department within 30 days of being billed for the amount due.

Payment or Deduction will be made under:

     Pay Item No.        Pay Item         Pay Unit
        120(1)        DBE Adjustment   Contingent Sum 

(5/5/89)


SECTION 201


CLEARING AND GRUBBING

Special Provisions

201-2.01  General.  Add the following:  Timber 5 inches in diameter or larger at breast height shall be cut into 8 foot lengths, de-limbed, and stacked at locations approved by the Engineer for public removal.  These locations shall be adjacent to the nearest side street or other approved site which does not create a traffic hazard due to lack of adequate parking for the public.  The Contractor will notify the public of the availability of the timber once it has been stacked.  The Contractor shall schedule his clearing and grubbing work so as to provide two weeks for the public to access those areas of the project where such timber is available prior to completion of the clearing and grubbing work in those areas.  The Contractor shall dispose of any timber left by the public after the two week time period.

The Contractor shall perform all work necessary to preserve and/or restore land monuments and property corners from damage.  Any land monument or property corner that is disturbed shall be restored in accordance with Sections 614 and 642 at the Contractor's expense.  An undisturbed area 5 foot in diameter shall be left around existing monuments and property corners.  

201-4.01  Basis of Payment.  Add the following:  All work required to cut and stack timber for public removal and to preserve and restore land monuments and property corners will be subsidiary to Items 201(1A) Clearing, and 201(3A) Clearing and Grubbing.


SECTION 640


MOBILIZATION AND DEMOBILIZATION

Special Provisions

640-2.01  Method of Measurement.  Delete Item 3. and substitute the following:

3.
When the letter of project completion has been issued and the Contractor has made all the required submittals, the remaining balance of the amount for this item will be paid.  (5/7/91)

640-3.01  Basis of Payment.  Add the following:  Preparation of the two week work plans in accordance with Section 108, will not be paid for directly, but will be subsidiary to Item 640(1), Mobilization and Demobilization.


SECTION 641


TEMPORARY EROSION AND POLLUTION CONTROL

Special Provisions

641‑2.01 Construction Requirements.  Add the following:  The Contractor shall be responsible for the containment, cleanup, and disposal of all construction‑related discharges of petroleum fuels, oil, and/or other substances hazardous to the land and water.  The temporary erosion and pollution control plan shall address the measures the Contractor shall implement in the containment, cleanup, and disposal of such substances as well as the methods to be utilized for disposing of waste oil or other hazardous substances generated by construction equipment or activities.  The plan shall also include a list of the quantities and types of materials available on site to be utilized for hazardous substance containment and cleanup activities.  The plan shall comply with the requirements of 18 AAC 75 and Title 46 of the Alaska Statutes.  


SECTION 642


CONSTRUCTION SURVEYING

Special Provisions

642‑1.01  Description.  Add the following to the first paragraph:  The Contractor shall perform in accordance with the Department's "Construction Surveying Requirements", dated June, 1987.  A copy of this document is attached to these Special Provisions as Appendix B.

642-3.01  Construction Requirements.  Add the following:  Right-of-way construction offset stakes shall be maintained, once set, and shall remain in-place after clearing and grubbing is completed.

642‑5.01  Basis of Payment.  Add the following:  If  work is performed by a two person survey party, hours paid for under Item 642(2), Three Person Survey Party will be 75 percent of the hours worked.  If a single person is required for additional office computations or there is work requiring only one person, hours paid for under Item 642(2), Three Person Survey Party will be 32 percent of the hours worked.  

All work required to restore land monuments and property corners will not be paid for separately, but will be subsidiary to Items 201(1A) Clearing, and 201(3A) Clearing and Grubbing.


SECTION 643


TRAFFIC MAINTENANCE

Special Provisions

643‑1.02  Traffic Control Plan.  Add the following to the third paragraph:  All TCPs submitted shall indicate the dates and hours for which the TCP will be in effect.  Each TCP shall provide the name and 24‑hour telephone number of the Worksite Traffic Safety Supervisor.

643-1.03  Worksite Traffic Supervisor.  Delete the second sentence of the first paragraph and substitute the following:  The Worksite Traffic Supervisor shall meet the following minimum requirements:

1.
Be currently certified as a Worksite Traffic Supervisor by the American Traffic Safety Services Association (ATTSA), or,

2.
Be currently certified as a Work Zone Traffic Safety Specialist or a Signs and Lines Specialist by the International Municipal Signal Association (IMSA), or,

3.
Be currently certified as a Worksite Traffic Technician by ATTSA, or,

4.
Have successfully passed the Design and Operation of Work Zone Traffic course sponsored by the Federal Highway Administration (FHWA). 

If the individual is certified under Items 2, 3 or 4 above, the Contractor shall submit documentation that the individual has also obtained:

1.
A minimum of one year of supervisory level work in worksite traffic control, or,

2.
One year of having been in responsible charge of such work.  The term "in responsible charge" shall be construed to mean having been in a position of accountability for the selection of devices and for their placement in the traffic control system, or for the continued operation of the system.  Having persons that actually perform the labor under one's control would satisfy this requirement.

643‑3.08  Construction Sequencing.  Delete this subsection in its entirety and substitute the following:  Throughout the duration of the project, the existing roadway configuration shall be maintained (i.e., the number of lanes and their respective widths) except for restrictions to traffic addressed through approved Traffic Control Plans.  Restrictions to traffic such as flagging operations will not be allowed during the times listed below.

1.
Friday from 3:00 PM to Monday at 3:00 AM.

2.
Around any holiday:

a.
If a holiday falls on Sunday, Monday or Tuesday, the above stipulations apply from 3:00 PM on the Friday before the holiday to 3:00 AM on the day after the holiday.

b.
If a holiday falls on Wednesday, the above stipulations apply from 3:00 PM on the Tuesday before the holiday to 3:00 AM on the Thursday after the holiday.

c.
If a holiday falls on Thursday, Friday or Saturday, the above stipulations apply from 3:00 PM on the day before the holiday to 3:00 AM on the Monday after the holiday.

643‑4.01  Method of Measurement.  Delete the second sentence of the first paragraph under Item 2. and replace with the following:  The quantities to be paid for shall be the number of units of each of the bid items that are installed, accepted, maintained, and removed during the life of this contract.

Add the following:  Permanent Construction Signing will be measured and paid for as Item 643(4), Construction Signs.


SECTION 644


SERVICES TO BE FURNISHED


BY THE CONTRACTOR

Special Provisions

644-2.01  Field Office.  Delete this subsection in its entirety and substitute the following:  The Contractor shall furnish and maintain a suitable office for the Engineer, available for occupancy from 2 weeks prior to commencing work through 30 days after the Engineer issues a letter of project completion.  The following office requirements shall be met:

1.
A minimum of 1000 square feet of floor area.  The office area shall be divided so that it contains an office room separated by a closable door.  The office room shall have a minimum of 150 square feet of floor space.

2.
A thermostatically controlled interior heating system with necessary fuel.

3.
Adequate electrical lighting and 120 volt, 60 cycle power.

4.
A minimum of 100 square feet of window area and adequate ventilation.

5.
Adequate parking for a minimum of 12 vehicles.

6.
Attached indoor plumbing with sanitary lavatory facilities provided.

7.
Telephone service available at the office location.

8.
If a part of the Contractor's building, it shall be completely partitioned off from the balance of the structure and provided with a separate outside door equipped with a lock.

9.
Located within one mile of the project.


APPENDIX A


PERMITS


APPENDIX B


CONSTRUCTION SURVEYING REQUIREMENTS

