Section 103

SECTION 103

AWARD AND EXECUTION OF CONTRACT

Special Provision

103-1.01 CONSIDERATION OF BIDS. Add the following:

In determination of the low bidder for state funded projects, bidder preferences will be given as follows:

1.
ALASKA BIDDER PREFERENCE:  A 5% bidder preference will be given to Alaskan bidders as required under AS 36.30.170(b).  "Alaska bidder" means a person who:

a.
Holds a current Alaska business license;

b.
Submits a bid for goods, services, or construction under the name as appearing on the person's current Alaska business license;

c.
Has maintained a place of business within the state staffed by the bidder or an employee of the bidder for a period of six months immediately preceding the date of the bid;

d.
Is incorporated or qualified to do business under the laws of the state, is a sole proprietorship and the proprietor is a resident of the state or is a partnership, and all partners are residents of the state; or is a limited liability company organized under AS 10.50 and all members are residents of the state and

e.
If a joint venture, is composed entirely of ventures that qualify under a. through d., above.

2.
ALASKA VETERAN'S PREFERENCE:  If a bidder qualifies as an Alaska bidder and is a qualifying entity, an Alaska Veteran's Preference of 5% shall be applied to the bid price.  The preference may not exceed $5,000 (AS 36.30.175).  A "qualifying entity" means a:

a.
Sole proprietorship owned by an Alaska veteran; or,

b.
Partnership under AS 32.06 or AS 32.11 if a majority of the partners are Alaska veterans; or,

c.
Limited liability company organized under AS 10.50 if a majority of the members are Alaska veterans; or

d.
Corporation that is wholly owned by individuals and a majority of the individuals are Alaska veterans.

A preference under this section is in addition to any other preference for which the bidder qualifies.

To qualify for this preference, the bidder must add value by the bidder itself actually performing, controlling, managing and supervising a significant part of the services provided or the bidder must have sold supplies of the general nature solicited to other state agencies, governments, or the general public.

An Alaska veteran is a resident of Alaska who:

(1)
served in the Armed forces of the United States, including a reserve unit of the United States armed forces; or the Alaska Territorial Guard, the Alaska Army National Guard, the Alaska Air National Guard, or the Alaska Navel Militia; and

(2)
was separated from service under a condition that was not dishonorable.

The bidder shall provide an Alaska Veteran's Preference Affidavit on Form 25D-17, certifying they qualify as an Alaska bidder eligible for Alaska Veteran's preference according to AS 36.30.

3.
ALASKA PRODUCT PREFERENCE:  Except for timber, lumber and manufactured lumber products used in the construction project under AS 36.30.322(b), an Alaska products preference will be given as required under AS 36.30.326 - 36.30.332 when the bidder designates the use of Alaska products.

The bidder shall complete the Alaska Products Preference Worksheet, according to the worksheet instructions, and submit the completed worksheet with their bid.

If the successful bidder/contractor proposes to use an Alaska product and does not do so, a penalty will be assessed against the successful bidder/contractor in an amount equal to the product preference percentage granted to the successful bidder/contractor plus one percent multiplied by the total declared value of the Alaska products proposed but not used.

Each Alaska product declared on the Alaska Product Preference Worksheet must have an "Approval" date on the Alaska Product Preference Program List, that is on or before the bid opening date for this contract, and that does not expire before the bid opening date for this contract.

ES19-041112

Standard Modifications

Delete Subsection 103-1.05 and replace with the following:
103-1.05 PERFORMANCE AND PAYMENT BONDS.  The successful bidder shall furnish all required Performance and Payment Bonds on forms provided by the Department for the sums specified in the Contract.  If no sum is specified, the successful bidder shall comply with AS 36.25.010.  The Surety on each bond may be any corporation or partnership authorized to do business in the state as an insurer under AS 21.09 or two individual sureties approved by the Contracting Officer.

If individual sureties are used, two individual sureties must each provide the Department with security assets located in Alaska equal to the penal amount of each bond.  Any costs incurred by the Contractor and the individual Surety are subsidiary and shall be borne by the Contractor or the individual Surety.  In no event will the Department be liable for these Costs.

Individual sureties shall provide security by one, or a combination, of the following methods:

1.
Escrow Account, with a federally insured financial institution, in the name of the Department.  Acceptable securities include, but are not limited to, cash, treasury notes, bearer instruments having a specific value, or money market certificates.

2.
Irrevocable letters of credit, with a financial institution approved by the Contracting Officer.

3.
Cashier’s or certified check, made payable to the State of Alaska issued by financial institutions approved by the Contracting Officer.

These bonds and security assets, as applicable, shall remain in effect for 12 months after the date of final payment or, if longer, until all obligations and liens under this Contract are satisfied, including, but not limited to, obligations under Subsection 107-1.19.

The Department may, in its discretion, notify the bonding company or Surety of any potential default or liability.

The Contractor shall substitute, within five working days, another bond or surety acceptable to the Department if an individual Surety or the Surety on any bond furnished in connection with the Contract:

1.
Becomes insolvent or is declared bankrupt;

2.
Loses its right to do business in any state affecting the work;

3.
Ceases to meet Contract requirements;

4.
Fails to furnish reports of financial condition upon request; or

5.
Otherwise becomes unacceptable to the Department.

When approved by the Contracting Officer, the Contractor may replace:

1.
An individual surety with a corporate surety; or

2.
Posted collateral with substitute collateral.

Failure to maintain the specified bonds or to provide substitute bonds when required under this section may be grounds for withholding contract payments until substitute bonding is obtained, and may, in the Department’s discretion, be grounds for declaring the Contractor in default.

E65-022309

Add the following subsection:
103-1.11 ESCROW OF BID DOCUMENTATION.  Furnish a legible copy of the Bid documentation and an affidavit, as instructed in writing by the Contracting Officer.  Bid documentation consists of written documentation of quantity takeoffs, construction schedules on which the bid is based, cost estimates, rates of production and progress, assumptions, calculations, quotes from subcontractors and suppliers, and information used to prepare the Bid for this project.

Obtain and furnish the same level of bid documentation, for each subcontractor, supplier or fabricator with a subcontract or agreement exceeding $200,000, regardless of tier.  Seal each entity’s documentation in separate envelopes, labeled with the entity’s name and address, submission date, and project name and number.  Include a cover letter or quote signed by a responsible party.

Meet the following requirements:

1.
Submitting Bid Documentation.  Place bid documentation in a sealed container clearly marked “Bid Documentation” and labeled with the bidder’s name and address, submission date, and project name and number.  Deliver the sealed container to the Department designated document depository for safekeeping.

2.
Affidavit.  Submit directly to the Contracting Officer a signed and certified affidavit attesting that

a.
the affiant has examined the bid documentation and that it includes all documents used to prepare the bid,

b.
the sealed container contains all bid documentation submitted,

c.
the escrow materials were relied on to prepare the bid, and 

d.
should a dispute arise, the Contractor’s rights to use bid preparation documentation other than those in escrow are waived.

3.
Access and Use of Escrow Documents. The bid documentation will remain in escrow, without access by either party, except as otherwise provided herein.  In the event the Contractor (1) provides notice of intent to claim, (2) a claim, (3) a contract change order, or (4) initiates contract related litigation, the Department may obtain copies of the bid documentation as provided herein.

Both parties will submit to the Depository and copy to each other a list of personnel that are authorized to access the escrow documents.  Use forms provided by the Depository.

Upon request the Depository will set the time and place for access to escrow documents, will monitor the escrow documents review, and will arrange for a method of copying escrow documents.  Access to escrow documents shall require at least 5 days advance written notice so that the other party has the opportunity to witness the escrow review, examination and use.  There is no requirement that both parties witness the escrow document review, but if one party is absent then the review must occur in the presence of a neutral third party observer to be designated by the Depository.

Notwithstanding paragraph five below, the Department will be allowed: to make copies of escrow documentation (whether hard copy, electronic, or otherwise); to use and review copies consultants directly involved in the subject dispute.

Distribution is not authorized except as related to resolution of a dispute.  The Department will be allowed to incorporate pertinent copies as supporting documentation in significant contract change orders, contractual disputes, and the settlement of disputed claims.

The Department is not liable for any Contractor costs associated with escrow review and use.

4.
Failure to Provide Bid Documentation.  Refusal or failure to provide bid documentation or affidavit renders the bid non-responsive.  Failure or refusal to provide subcontractor bid documentation will result in subcontract disapproval.

5.
Confidentiality of Bid Documentation.  Materials held in escrow are the Contractor’s property.  Except as otherwise provided herein, the escrow materials cannot be released without the Contractor’s approval.  

6.
Cost and Escrow Instruction.  The Department pays to store escrowed materials and instructs the depository regarding escrow.

7.
Payment.  Include within the overall Contract bid price costs to comply with this subsection.

8.
Return of Escrow Documentation.  The original escrow documents will be returned to the Contractor once litigation is concluded, outstanding claims are resolved, the Contractor has completed the Contract, and the Department receives an executed Contractor’s Release (Form 25D-117) with no exceptions listed.

ES11-010106

ESCROW OF BID DOCUMENTATION AFFIDAVIT
THE UNDERSIGNED HEREBY CERTIFIES THAT THE ESCROW OF BID DOCUMENTATION CONTAINS ALL OF THE INFORMATION THAT WAS USED TO DEVELOP THE BID AND THAT I HAVE PERSONALLY EXAMINED THESE CONTENTS AND THAT THE DOCUMENTATION IS CORRECT AND COMPLETE IN ACCORDANCE WITH SUBSECTION 103-1.11. SUBMITTAL BY THE CONTRACTOR OF A CLAIM, WHICH IS NOT CONSISTENT WITH THE CONTENTS OF THESE BID PREPARATION DOCUMENTS, SHALL RESULT IN DENIAL OF THE CLAIM.
By:

Title:

Firm:

Date of Submission:

Project Number:

CREscrowBidAffidavit-050509

Sect 103: E65, ES11, ES19


Related Sect/Sp:  E65 & ES11 FED & SOA funded Proj.  ES19 SOA Only funded. Escrow of Affidavit form is at end of ES11, 103-1.11. See instructions with Affidavit form.





ES11 application is high risk and or high cost. Use w/"ESCROW" Affidavit form at end of ES11. See instructions with Escrow Affidavit form.








A Application where the project has high risk and or high cost.  Verify with the Regional Chief of Construction if "Escrow of Bid or Proposal Affidavit" is required.  If required the central region Contracts department will contact the Chief Contracts Officer for approval.  The form included here is for design-bid-build.  If the project is design-build use the provision CREscrowProposalAffidavit included on the DOT CR Network � HYPERLINK "../../../../../PROVISIONS/AllProvisions" ��..\..\..\..\..\PROVISIONS\AllProvisions� or the DOT CR FTP site � HYPERLINK "http://www.dot.state.ak.us/creg/design/highways/specs/AllProvisions/" ��Index of /creg/design/highways/specs/AllProvisions/� with consent from the Contracts Department.





For more information regarding high cost and high risk follow the link below to Specification Transmittal 02-1, February 22, 2002:


� HYPERLINK "http://www.dot.state.ak.us/stwddes/dcspubs/assets/pdf/directives/022602_spec02_1.pdf" ��http://www.dot.state.ak.us/stwddes/dcspubs/assets/pdf/directives/022602_spec02_1.pdf�
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