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3.2

3.2.1

The envronmental review, consultation, and other actions required by
applicable Federal environmental laws for this project are being, or have
been, carried out by DOT&PF pursuant to 23 U.S.C. 327 and a Memorandurr
of Understanding dated November 3, 2017, and executed by FHWA anc
DOT&PF.

The DOT&PF shall disclose to the public and agencies, as part of agency outreach and public
involvement procedures, including any Notice of Intent or seeping meeting notice, the disclosure in
subpart 3.1.2 above.

Assignments and Assumptions of Responsibilities to Comply with Federal Environmental
laws Other Than NEPA

Pursuant to 23 U.S.C. 327(a)(2)(B), on the Effectve Date of this MOU, FHWA assigns and
DOT&PF assumes, subject to the terms and conditions set forth in this MOU, all of the USDOT
Secretary's responsibilities under NEPA for environmental review, reevaluation, consultation, ol

other actbn pertaining to the review or approval of highway projects specified under subpart 3.3 of
this MOU, required under the following Federal environmental laws:

Air Quality

e Clean Air Act, 42 U.S.C. 7401-7671q, with the exception of project level conformity
determinations

Alaska Specific

= Alaska National Interest Lands Conservation Act (ANILCA). Public Law 96-487. except
any responsibilities under 16 U.S.C. 410hh(4)(d)

Executive Orders (E.Q.) Relating to Highway

. E.O. 11593, Protection and Enhancement of the Cultural Environment

. E.O. 11988, Floodplain Management (except approving design standards
and determinations that a significant encroachment is the only practicable
alternative under 23 CFR parts 650.113 and 650.115)

- E.O. 11990, Protection of Wetlands

- E.O. 12898, Federal Actions to Address Environmental Justice in Minority
Populations and Low Income Populations

. E.O. 13007, Indian Sacred Sites

. E.O. 13112, Invasive Species. as amended by E.O. 13751, Safeguarding the
Nation from the Impacts of Invasive Species

. E.O. 13175, Consultation and Coordination with Indian Tribal Governments
FHW A-Specific

. Efficient Project Reviews for Environmental Decision Making, 23 U.S.C. 139

. Environmental Impact and Related Procedures, 23 C.F.R. part 771
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3.24

3.2.5

3.26

3.2.7

3.2.8

3.3

3.3.1

Consultation and Coordination with Indian Tribal Governments, unless otherwise agreed as
described below. A notice from DOT&PF to an Indian tribe advising the tribe of a proposed activity
is not considered "government-to-government consultation” within the meaning of this MOU. If ¢
project-related concern or issue is raised in a government-to-government consultation process witt
an Indian tribe, as defined in 36 C.F.R. 800.16(m), and is related to NEPA or another Federal lan
for which DOT&PF has assumed responsibilities under this MOU, and either the Indian tribe ol
FHWA determines that the issue or concern will not be satisfactorily resolved by DOT&PF, ther
FHW A may withdraw the assignment of all or part of the responsibilities for processing the project
In this case. the provisions of subpart 9.1 of this MOU concerning FHWA initiated withdrawal of ar
assigned project or part of an assigned project will apply.

This MOU is not intended to abrogate, or prevent future entry into an agreement among DOT&PF,
FHWA, and a tribe under which the tribe agrees to allow DOT&PF to consult for highway projects
in Alaska. However, such agreements are administrative in nature and do not relieve FHWA of its
legal responsibility for government-to-government consultation.

Nothing in this MOU shall be construed to permit DOT&PF's assumption of the USDOT
Secretary's responsibilities for conformity determinations required by Section 176 of the Clean Air
Act (42 U.S.C. 7506) or any responsibility under 23 U.S.C. 134 or 135, or under 49 U.S.C. 5303 or
5304.

On the cover page of each biological evaluation or assessment. historic properties or cultura
resources report, Section 4(f) evaluation, or other analyses prepared under the authority grantec
by this MOU, DOT&PF shall insert the following language in a way that is conspicuous to the
reader or Include in aCE project record:

The environmental review, consultation, and other actions required by applicable
Federal environmental laws for this project are being, or have been, carried ou
by DOT&PF pursuant to 23 U.S.C. 327 and a Memorandum of Understanding
dated November 3, 2017 and executed by FHWA and DOT&PF.

The DOT&PF shall disclose to the public and agencies, as part of agency outreach and public
involvement procedures, the disclosure in subpart 3.2.5 of this MOU.

The DOT&PF will continue to adhere to the original terms of a Biological Opinion (80) issued by
the U.S. Fish and Wildlife Service (USFWS) or National Marine Fisheries Service (NMFS) ot
both prior to the Effective Date of this MOU, so long as the original 80 terms are not amendec
or revised. Any revisions or amendments to a 80 made after the Effective Date of this MOU
would be DOT&PF's responsibility. The DOT&PF agrees to assume FHWA's environmental
review role and responsibilities as identified in existing interagency agreements amonc
DOT&PF, USFWS, NMFS, and FHWA, and/or negotiate new agreements with USFWS anc
NMFS, if needed. The DOT&PF agrees to assume FHWA's Endangered Species Act Section 7
responsibilities of consultations (formal and informal) ongoing as of the Effective Date of thic
MOU.

The DOT&PF will not make any determination that an action constitutes a constructive use of a
publicly owned park, public recreation area. wildlife refuge, waterfowl refuge, or historic site
under 49 U.S.C. 303 | 23 U.S.C. 138 [Section 4(f)] without first consulting with FHWA and
obtaining FHWA's approval of such determination.

Highway Projects

Except as provided in subpart 3.3.2 of this MOU or otherwise specified in this subpart. the
assignments and assumptions of the USDOT Secretary's responsibilities under subparts 3.1
and 3.2 of this MOU shall apply to the environmental review, consultation, or any other action
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