
Memorandum of Agreement

Between State of Alaska and 

[Name of Municipality]
Project Name: [     ]
Federal Project No.: [     ]
State Project No.: [     ]
The parties to this agreement are the State of Alaska acting through its Department of Transportation and Public Facilities (hereafter DOT&PF) and [Municipality name], a Municipality established under Alaska law(hereafter the Municipality).
WHEREAS, DOT&PF owns and maintains [name of facility];

WHEREAS, DOT&PF has the authority to plan, design, and construct [name of facility], identified as Project [name of project] located within the boundaries of land owned or governed by the Municipality (hereafter the project);

WHEREAS, the Municipality by resolution desires that DOT&PF plan, design and construct the project; 

WHEREAS, the Municipality has by resolution agreed to maintain and operate the project upon its completion; and
WHEREAS, Alaska Statute 19.05.040 provides that DOT&PF may enter into agreements with Municipalities relating to highways.

THEREFORE, the parties, in consideration of the mutual promises contained in this agreement, agree to the following:
1. FINANCIAL PARTICIPATION

The Municipality agrees to provide local matching funds in the amount of: [$     ]. This amount includes a 50% contingency for design and right-of-way acquisition and a 15% contingency for utility relocation and construction.  Contribution shall be lump sum payments on the following schedule:


[Amount and October 1 of Federal fiscal year phase will be obligated.]

The local match contribution will not be increased except for a change in project scope approved by an Agreement amendment.  Upon project completion and final project closeout, if the final cost is less than the Agreement cost, the local contribution will be recalculated and excess contribution will be refunded to the Municipality.

(AND/OR)

The Municipality agrees to provide the following “in-kind” contribution to this project: [     ].
2. PROJECT RANKING

DOT&PF shall, while ranking this project with other projects during the preparation of the Statewide Transportation Improvement Program (STIP) and capital budgeting process, recognize that the Municipality has agreed to maintain the project upon completion.

3. PLANNING, DESIGN, AND CONSTRUCTION


DOT&PF shall plan, design, and construct the project with money available to it by legislative appropriation. DOT&PF shall have no claim against the Municipality for cost overruns or if the money available is not adequate to complete the project.
4. DELEGATION OF DUTIES

a. DOT&PF shall have the responsibility to plan, design, and construct the project within available funds.

b. The Municipality elects to assist DOT&PF in the planning, design, and/or construction of this project through the participation of Municipal staff generally described as follows:


[Describe Municipality participation; reference Figure 1]

c. In the event that the Municipality elects to engage the services of a professional service consultant to perform any work covered by this agreement, the Municipality shall use a DOT&PF reviewed and approved professional service contract process. Such professional services contract(s) shall contain a description of the work to be performed, a project schedule, and the method of payment.  

d. DOT&PF shall prepare contract and bidding documents, advertise for bid proposals, and award all construction contracts.

5. PROJECT STANDARDS

The Municipality agrees to perform its duties in accordance with [List relevent DOT&PF manuals or approved Municipal Manuals].
6. MAINTENANCE AND OPERATIONS

a. The Municipality agrees to maintain and operate the project at its own expense consistent with 23 CFR 1.27 and DOT&PF’s Alaska Highway Maintenance and Operations Manual (AHMOM).  In the event of conflict between 23 CFR 1.27 and AHMOM, the more stringent provisions set the minimum standards.
b. The Municipality shall perform its activities under this agreement at its sole cost and expense and without reimbursement from DOT&PF.  These maintenance activities include, but are not limited to:
(1) planning, scheduling, administration, and logistics of maintenance activities,
(2) traffic control and safety;
(3) preservation of drainage in an as-built condition, including maintenance of all culverts, ditches, storm sewers, gutters, dry wells, and under-drains;
(4) embankment protection, including erosion control, to as-built conditions;
(5) roadside management;
(6) guardrails and guardrail end treatments;
(7) snow and ice control, including all plowing, sanding, culvert and storm sewer thawing, snow hauling, winging, opening of shoulders, ice scraping, drift control, snow slide removal, and associated tasks as may be required for the safe and timely passage of the public;
(8) maintaining signs and delineators in an as-built condition and their replacement, including posts and foundations, when damaged, unreadable, or worn out;
(9) highway marking and repainting as required to maintain performance of their intended function;
(10) repair of street lights as required to ensure a functioning system, including repair/replacement of lenses, light bulbs, photo cells, contacts, relays, and wiring;
(11) removal of debris, rubbish, and dead animals;
(12) signing of seasonal weight restrictions as may be required by local conditions;
(13) pothole repair using asphalt products on an as-needed basis;
(14) annual crack sealing;
(15) repairs of minor rutting, waves, sags, humps, corrugations, raveling, alligator cracks, pitting and bleeding on a basis; and
(16) minor bridge repairs, which includes painting of localized rust areas, re-decking, and repair of guardrail and railing sections.
c. Maintenance staff may be employees of the Municipality, another unit of government, or a contractor under agreement with the Municipality. All maintenance will be performed at regular intervals or as required for efficient operation of the complete project improvements. The Municipality’s maintenance responsibilities commence the date of project substantiated completion.

d. The Municipality agrees to maintain and provide proof of liability insurance, or a certificate of self-insurance evidencing coverage of not less than [$     ]
7. FUNDING

a. The project budget is Figure 2
b. The Municipality shall not incur any costs eligible for reimbursement by the federal government or DOT&PF on any phase of work on this project until authorized in writing by the DOT&PF for each phase.  The phases of work for projects are:

(1) Reconnaissance.

(2) Preliminary engineering up to and including environmental approval.

(3) Preparation of plans, specifications, and estimates.

(4) Right-of-way acquisition.

(5) Utility Relocation.

(6) Project construction.
c. The Municipality acknowledges that the transfer of Federal Highway Administration (FHWA) funds is accomplished on a reimbursable basis.  This requires that the Municipality provide the initial funds necessary to sustain the project costs until payment requests are processed. 

d. In the event costs incurred by the Municipality are determined to be non-reimbursable by the Federal Government, the DOT&PF shall immediately notify the Municipality of that determination and the actions required of the Municipality to change the determination. The Municipality is responsible for those costs determined to be non-participating.

[Delete this section for State Agency MOA]
8. Billing

a. The Municipality will bill DOT&PF using Form 25A591 not more than once per month. The billing will include supporting documentation, consisting of [list].
b. Following receipt of the invoice from the Municipality, DOT&PF shall bill the Federal Government, as applicable, for reimbursement of those costs eligible for federal participation to the extent that such costs are attributable and properly allocable to this project.

c. The DOT&PF will reimburse the municipality for those costs up to the amounts allowed under this Agreement and any executed Agreement Amendments to the extent that such costs are directly attributable and properly allocable to this project.

[Delete for State Agency MOA]
9. AVAILABILITY OF RECORDS
a. The Municipality shall retain all project records that document all costs incurred and actual expenditures in accordance with accepted accounting practice, procedures of the U.S. Department of Transportation, and the Alaska Department of Transportation and Public Facilities.  The records shall be open to inspection by the DOT&PF and Federal Government at all reasonable times and shall be retained and made available for such inspection for a period of not less than three years from the final payment of any federal aid funds to the Municipality.  Copies of any of these records shall be furnished to the DOT&PF or Federal Government upon request. In the event that any litigation, claim, or audit arises during this retention period, any such books, documents, electronic data, or other records that are related to the disputed matter shall be preserved for the term of that dispute.
b. The Municipality shall require that all contracts and other agreements it enters into for the performance of the project contain the following specific language:

As the Municipality, DOT&PF or the United States government may legitimately request from time to time, the contractor agrees to make available for inspection and/or reproduction by the Municipality, DOT&PF or United States government, all records, books, and documents of every kind and description that relate to this contract.

10. AUDIT OF PROJECT

a. State and Federal Single Audit Requirements
The Municipality shall provide an audit meeting state (2 AAC 45.010.090) and federal (OMB Circular A-133, Audits of States, Local Governments and Non-profits) requirements for a single audit of the Municipality's books and records covering their annual operations or this agreement specifically if $300,000 or more of State or federal financial assistance is received during the fiscal year.  An audit prepared under this paragraph shall be performed by an independent CPA firm using generally accepted government auditing standards.  One audit covering both State and Federal requirements is acceptable.  The audit should be completed within one year after the close of the Municipality’s fiscal year for which the audit is required.  The report should be in the Municipality's files and available to both State and Federal representatives.  Under applicable regulations additional copies are required for the Governor’s Office and the Federal Government.

b. Consultant Audit Requirements
The Municipality shall perform an audit of a consultant’s rates, including, but not limited to, overhead, salaries, rent, equipment rates, and vehicle use rates, performed prior to approving a consultant contract in accordance with the Department’s Professional Services Agreement (PSA) Manual.

c. Municipality Indirect Rates
If the Municipality charges an indirect cost rate (overhead rate) to this agreement, the rate is subject to audit and must meet the requirements of OMB Circular A-87 to be eligible for reimbursement.
d. Other
The Municipality must reimburse DOT&PF for any overpayments or ineligible costs identified during these audits, or from not using proper procedures. The Municipality is responsible for any costs associated with audits required under this section. Such costs are a project expense eligible for reimbursement under this agreement.  The Department may conduct its own audit of the project records at any time.

11. INDEMNIFICATION

a.
The Municipality shall indemnify, defend, and hold harmless DOT&PF, its officers, agents and employees from all liability, including costs and attorney’s fees, for all actions or claims resulting from injuries or damages sustained by any person or property as a result of the Municipality, its contractors', or its employees' performance of this agreement.

b.
Responsibility for all actions or claims, including costs and attorney’s fees, resulting from injuries or damages sustained by any person or property arising directly or indirectly from the Municipality’s performance of the agreement, which result from the joint negligence of DOT&PF and the Municipality, shall be apportioned on the basis of comparative fault.

[Delete this section for State Agency MOA]

12. DISPUTE RESOLUTION

a. If a dispute arises under this agreement between the municipality and DOT&PF, and the parties cannot resolve the matter between them within 45 days after the notice is given by the aggrieved party to the other party, the aggrieved party may request that the matter be resolved by arbitration.

b. Each party shall appoint an arbitrator to hear the dispute. The two arbitrators acting together shall select a third arbitrator with all appointments to occur in accordance with State Procurement code, AS 36.50. The three arbitrators shall hear the matter under such rules and procedures, as they deem necessary to conduct the proceedings.

c. Each party shall pay the expenses of the arbitrator it appoints and shall pay half of the cost of the proceedings and the third arbitrator.

d. Except when the provisions of this paragraph provide otherwise, an arbitration under this paragraph is subject to AS 09.43.010 – 09.43.180, the Uniform Arbitration Act.

[Delete for State Agency MOA]
13. DISADVANTAGED BUSINESS ENTERPRISE (DBE) POLICY & OBLIGATION

a. It is the policy of DOT&PF that disadvantaged business enterprises, as defined in 49 C.F.R. Part 26, as amended, shall have the opportunity to participate in the performance of contracts financed in whole or in part with DOT&PF funds under this Agreement.  The DBE requirements of applicable federal and state regulations apply to this Agreement.

b. The Municipality and its contractors agree to ensure that Disadvantaged Business Enterprises as defined in applicable federal and state regulations, have the opportunity to participate in the performance of contracts and this Agreement.  In this regard, all recipients and contractors shall take all necessary and reasonable steps in accordance with applicable federal and state regulations, to ensure that the Disadvantaged Business Enterprises have the opportunity to compete for and perform contracts.  The Municipality shall not discriminate on the basis of race, color, national origin or sex in the award and performance of Department assisted contractors.  
14. CONTACTS

The DOT&PF’s contact is [Name], [ Title ]. The [ Municipality ] contact is [     ], or as may be redesignated in writing from time to time.
15. TERM OF THE AGREEMENT

The Municipality agrees to maintain and operate the project in perpetuity commencing from the date of substantial completion of construction of the project.

(OR)

The term of this agreement is [     ] years, commencing from the date of the substantial completion of construction of the project.
16. PENALTY FOR BREACH

a. If the Municipality breaches its obligations under this agreement prior to advertising for construction, DOT&PF will reevaluate each project nominated by the Municipality without consideration of Municipality maintenance. Municipality projects will be placed in the State Transportation Improvement Plan in accordance with their revised scores.

b. If the Municipality breaches this agreement after advertisement of a project, DOT&PF may, at its sole discretion, proceed with construction of the project. In the evaluation of other projects in the succeeding six years after the breach, the DOT&PF will not include consideration of municipal contribution until the Municipality has cured the breach to the DOT&PF’s satisfaction.

c. If notified by DOT&PF in writing that it is in violation of any of the terms, conditions, or provisions of this agreement, and a default has occurred, the Municipality shall have 30 days from the date of such notification to remedy the default or, if the remedy will take in excess of 30 days to complete, the Municipality shall have 30 days to satisfactorily commence a remedy of the causes preventing its compliance and curing the default. Expiration of the 30 days and failure by the Municipality to remedy, or to satisfactorily commence the remedy of, the default whether payment of funds has been fully or partially made, shall result in the termination of this agreement by DOT&PF.

d. The Municipality, upon receiving a notice of termination from DOT&PF for default, shall cease work on the terminated activities covered under this agreement. If so requested by DOT&PF, the Municipality shall assign to DOT&PF all its rights, title, and interest to any contracts it has with any consultants or contractors. Otherwise, the Municipality shall terminate all contracts and other agreements it has entered into relating to such covered activities, take all necessary and appropriate steps to limit disbursements and minimize any remaining costs. At the request of DOT&PF, the Municipality may be required to furnish a report describing the status or project activities as of the date of its receipt of notice of termination, including results accomplished and other matters as DOT&PF may require.

17. AMENDMENT OF AGREEMENT

This agreement may only be modified or amended by written agreement signed by the original signatories or their successors in office.

18. AGREEMENT TERMINATION

DOT&PF may terminate this agreement if DOT&PF determines that termination is in the best interest of the state. DOT&PF will give written notice to the Municipality of its decision to terminate the agreement not less than 15 days before the effective date of termination.

19. THE WHOLE AGREEMENT

This agreement constitutes the entire agreement between the parties.  There are no other understandings or agreements between the parties, either oral or memorialized in writing regarding the matters addressed in this agreement.  This agreement may not be amended by the parties unless agreed to in writing with both parties signing through their authorized representatives.

SIGNATURES

State of Alaska

Dated: 

Department of Transportation and Public Facilities


By: 



(Name)


Title: 

Dated: 




(Name of Municipality)


By: 



Title: 


Figure 1.   Delegation Matrix

	Category
	Activity/Item
	Municipality 
	DOT&PF 
	FHWA 

	Finance
	Financial Submittals (PR 37)
	Provide Information
	Prepare
	Approve

	
	Phase Authority to Proceed
	
	Prepare
	Approve

	
	Memorandum of Agreement
	Approve
	Prepare/Approve
	

	Consultant
	Authority to Seek Professional Services
	
	
	

	
	Consultant Selection
	
	
	

	
	Record of Negotiation
	
	
	

	
	Notice to Proceed
	
	
	

	Environment
	Level of Environmental Document
	
	
	Approve

	
	Programmatic Categorical Exclusion
	
	Approve
	Concur

	
	Documented Categorical Exclusion
	
	
	Approve

	
	Environmental Assessment
	
	
	Approve

	
	Finding of no Significant Impact (FONSI)
	
	
	Approve

	
	Draft Environmental Impact Statement
	
	
	Approve

	
	Final Environmental Impact Statement
	
	
	Approve

	
	Record of Decision (ROD)
	
	
	Approve

	
	Reevaluations
	
	
	Approve

	Right-of-Way
	Non-Highway use of ROW
	
	
	

	
	Disposal of ROW
	
	
	

	
	Hardship and Protective Buying
	
	
	Approve

	
	Use of Right of Entry to Obtain Possession
	
	
	

	
	ROW Plans
	
	
	

	
	ROW Certification
	
	
	

	
	Value Estimates
	
	
	

	
	Just Compensation - Appraisal
	
	
	

	
	                                - Value Estimate
	
	
	

	
	Relocation Assistance
	
	
	

	
	Administrative Settlements
	
	
	

	Utility
	Order to Relocate
	
	
	

	
	Utility Authorization
	
	
	

	
	Utility Agreements
	
	
	

	
	Change Orders
	
	
	

	
	Utility Consultant Selection Process
	
	
	

	Design
	Design Designation
	
	
	

	
	Design Criteria
	
	
	

	
	Design Study Report
	
	
	

	
	Design Waiver
	
	
	

	
	PS&E Assembly
	
	
	

	
	FHWA Certification
	
	
	

	
	Section 100 Contract Specification

 - Special Provision
	
	
	

	
	Public Interest Findings
	
	
	

	
	Waiver of Buy America Steel
	
	
	

	
	Geotechnical Reports
	
	
	

	
	Utility Agreement
	
	
	

	
	Utility Certification
	
	
	

	
	DBE Goals
	
	
	

	
	Encroachment Permits
	
	
	

	
	Disposal of Surplus Property
	
	
	

	
	Sign Permits
	
	
	

	Advertise and Award
	3-week Advertising Waiver
	
	
	

	
	Addenda
	
	
	

	
	Certification of Bid Compilation Sheet
	
	
	

	
	Subcontract Approvals
	
	
	

	
	Letter of Award
	
	
	

	
	Notice to Proceed
	
	
	

	
	Conformed Contract Certification
	
	
	

	Construction
	Testing Frequency
	
	
	

	
	Mix Designs
	
	
	

	
	Acceptance Testing
	
	
	

	
	Assurance Testing
	
	
	

	
	Materials Certification
	
	
	

	
	Shop Drawing
	
	
	

	
	Traffic Control Plan
	
	
	

	
	Change Orders
	
	
	

	
	Progress Payment
	
	
	

	
	Winter Maintenance Acceptance
	
	
	

	
	Acceptance, Maintenance and Operations
	
	
	

	
	Consultant Billings
	
	
	

	
	Project Staffing Plan
	
	
	

	
	Supplemental Agreements
	
	
	

	
	SWPPP and HMCP
	
	
	

	
	Materials Submittals
	
	
	

	
	Contractor QC Plan
	
	
	

	
	NPDES NOI; NOT
	
	
	

	
	Termination of Contract
	
	
	

	
	Directive
	
	
	

	
	Letter of Project Completion
	
	
	

	
	
	
	
	


	
NA:
Not appropriately delegated for this project, or not anticipated to be relevant to this project’s


development.  In the event these activities become relevant, this agreement may be amended.


Prepare:
Primary responsibility for means, methods, content, and results.


Concur:
Agree with content and recommendation for FHWA approval, or otherwise find the preparation 


acceptable.


Approve:
Final approval authority.


Information:
Receives a courtesy copy of activity documentation. 


Figure 2. Project Budget

	Type of Work
	Estimate of Funding

	
	(1)

Estimated Total

Project Funds
	(2)

Estimated

Municipal Funds
	(3)

Estimated

Federal Funds

	
	
	
	

	
	
	
	

	Reconnaissance Phase
	
	
	

	
	a.
	Municipal Work
	     
	     
	     

	
	b.
	Other
	     
	     
	     

	
	c.
	State Services
	     
	     
	     

	
	d.
	Indirect Cost Allocation Plan (ICAP) 
	     
	     
	     

	
	e.
	Total PE Cost Estimate (a+b+c+d)
	     
	     
	     

	Environmental Document Phase
	
	
	

	
	f.
	Municipal Work
	     
	     
	     

	
	g.
	Other
	     
	     
	     

	
	h.
	State Services
	     
	     
	     

	
	i.
	ICAP
	
	
	

	
	j
	Total PE Cost Estimate (f+g+h+i)
	     
	     
	     

	Preliminary Engineering Phase
	
	
	

	
	k.
	Municipal Work
	     
	     
	     

	
	l.
	Other
	     
	     
	     

	
	m.
	State Services
	     
	     
	     

	
	n.
	ICAP
	
	
	

	
	o.
	Total PE Cost Estimate (k+l+m+n+o)
	     
	     
	     

	Right of Way Phase
	
	
	

	
	p.
	Municipal Work
	     
	     
	     

	
	q.
	Other
	     
	     
	     

	
	r.
	State Services
	     
	     
	     

	
	s.
	ICAP
	
	
	

	
	t.
	Total ROW Cost Estimate (p+q+r+s)
	     
	     
	     

	Utility Relocation Phase
	
	
	

	
	u.
	Municipal Work
	     
	     
	     

	
	v.
	Other
	     
	     
	     

	
	w.
	State Forces
	     
	     
	     

	
	x.
	ICAP
	
	
	

	
	y.
	Total ROW Cost Estimate (u+v+w+x+y)
	     
	     
	     

	Construction Phase
	
	
	

	
	z.
	Municipal Work
	     
	     
	     

	
	aa.
	Other
	     
	     
	     

	
	ab.
	State Forces
	     
	     
	     

	
	ac.
	Total Construction Cost Estimate (z+aa+ab)
	     
	     
	     

	
	ad.
	Total Project Cost Estimate (e+j+o+t+y+ac)
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