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ENTERED into and EFFECTIVE this ____________________, 2016 
 
BETWEEN the Owner:  
    City of Saint George 
    P.O. Box 929 
    St. George, AK 99591 
 
and the Engineer/Designer/Builder: 
     
     
 
 
For the following Project: 

Repairs to Shoreside Dock Retaining Walls at the St. George 
Island Harbor Facility 

 
The Owner and the Engineer/Designer/Builder agree as set forth below. 
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ARTICLE 1 

GENERAL PROVISIONS 
 
1.1 BASIC DEFINITIONS 
 
1.1.1 The Contract Documents consist of this Engineer/Design/Build Agreement for the 
City of St. George, Alaska Repair of Shoreside Dock Retaining Walls (the “Agreement”); 
the documents listed in 1.1.4; the Engineering and Design Documents and the 
Construction Documents approved by the Owner in accordance with Subsection 2.2.2; 
and Modifications issued after execution of this Agreement. A Modification is a Change 
Order or a written amendment to this Agreement signed by both parties.  All such 
documents are a part of the Agreement, as if attached to or repeated herein.  The 
Engineer/Designer/Builder, by its signature below, acknowledges receipt of this 
Agreement and the documents listed in 1.1.4, except 1.1.4.1. 
 
1.1.2 The Project is the engineering, design and construction of Repairs to Shoreside 
Dock Retaining Walls at the St. George Island Harbor Facility as described in the 
Contract Documents, for which the Engineer/Designer/Builder is responsible, including 
all professional engineering and design services and all labor, materials, tools, and 
equipment used or incorporated in the engineering, design and construction, and all 
engineering, design and construction services including preparation of engineering, 
design and construction documents, procurement of required permits, excavation, 
fabrication, installation, repair and construction of the retaining walls, and preparation of 
all required documents, as described further in the Contract Documents.   
 
1.1.3 The Work is comprised of all professional engineering and design services, 
construction services, and all labor, materials and equipment used or incorporated in such 
engineering, design and construction, as described in the Contract Documents. 
 
1.1.4 In case of any inconsistency, conflict or ambiguity among the Contract 
Documents, the individual documents which together comprise the Contract Documents 
shall govern in the following order: 
 

.1 Change Orders, Modifications, Engineering and Design Documents, 
Construction Documents and written amendments to this Agreement, 
signed by both Owner and Engineer/Designer/Builder; 

 
.2 this Agreement; 
 
.3 the ______________, 2016 Notice of Intent to Award (Exhibit A); 
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.4 Engineer/Designer/Builder’s completed Response to the City of St. George 
RFP for Engineering, Design and Construction of Repairs to Shoreside 
Dock Retaining Walls at the St. George Island Harbor Facility (Exhibit C); 

 
.5 City of St. George RFP for Engineering, Design and Construction of 

Repairs to Shoreside Dock Retaining Walls at the St. George Island Harbor 
Facility (Exhibit B). 

 
1.1.5 A Day is a calendar day. 
 
1.2 INTENT 
 
It is the intent of the Owner and Engineer/Designer/Builder that the Contract Documents 
include all items necessary for proper execution and completion of the Work.  The 
Contract Documents are complementary, and what is required by any one shall be as 
binding as if required by all.  Work not covered in the Contract Documents will not be 
required unless it is consistent with and is reasonably inferable from the Contract 
Documents as being necessary to produce the intended results.  Words and abbreviations 
which have well-known technical or trade meanings are used in the Contract Documents 
in accordance with such recognized meanings. 
 
1.3 OWNERSHIP AND USE OF DOCUMENTS 
 
The drawings, specifications and other documents furnished by the 
Engineer/Designer/Builder shall become the property of the Owner whether or not the 
Project for which they are made is completed.  Owner reserves the exclusive right and 
privilege to all copyrights in the Contract Documents and the Project name, images and 
depictions, and all commercial uses thereof.   
 
1.4 STATE OF ALASKA DEPARTMENT OF COMMERCE, COMMUNITY & 

ECONOMIC DEVELOPMENT 
 
1.4.1 The funds to pay Engineer/Designer/Builder for the Project and Work provided for 
in this Agreement will come from the State of Alaska, Department of Commerce, 
Community & Economic Development (“DCCED”), pursuant to an FY 2013 Designated 
Legislative Grant Agreement Funded with General Obligation Bonds (“DCCED Grant,” 
attached hereto as Exhibit D).  Engineer/Designer/Builder shall review and comply with 
the DCCED Grant requirements.   
 
1.4.2 Engineer/Designer/Builder shall execute any documents that DCCED requires it to 
execute. 
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ARTICLE 2 
ENGINEER/DESIGNER/BUILDER 

 
2.1 GENERAL 
 
2.1.1 Engineering and design services shall be performed by qualified surveyors, 
engineers and/or other professionals selected and paid by the Engineer/Designer/Builder.  
The professional obligations of such persons shall be undertaken and performed in the 
interest of the Engineer/Designer/Builder.  Construction services shall be performed by 
qualified personnel, contractors, subcontractors, and suppliers, selected and paid by the 
Engineer/Designer/Builder and acting in the interest of the Engineer/Designer/Builder.  
Nothing contained in this Agreement shall create any professional obligation or 
contractual relationship between such persons and the Owner. 
 
2.2 ENGINEER/DESIGNER/BUILDER SERVICES 
 
2.2.1 The Engineer/Designer/Builder will provide all of the services, labor, equipment 
and materials required by the Contract Documents.  
 
2.2.2 The Engineer/Designer/Builder shall submit Engineering and Design Documents 
and Construction Documents for review and written approval by the Owner in 
accordance with the schedule provided for in Article 4 of this Agreement.  Owner review, 
however, is for general conformance with the design concept and general compliance 
with the Contract Documents.  Owner review does not absolve the 
Engineer/Designer/Builder from full responsibility to provide and complete, well 
coordinated, well constructed, and fully operational dock retaining walls.  Engineering 
and Design Documents and Construction Documents shall include technical drawings, 
schedules, diagrams and specifications, setting forth in detail the requirements for 
construction of the Work, and shall: 
 

.1 provide information customarily necessary for the use of those in the 
building trades; 

 
.2 include documents customarily required for regulatory agency approvals; 

and 
 
.3 otherwise comply with the Contract Documents. 

 
2.2.3 Upon request of Owner, Engineer/Designer/Builder shall prepare documents 
required to obtain necessary approvals for Owner of governmental authorities having 
jurisdiction over the Project including but not limited to necessary permits from the 
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United States Army Corps of Engineers.  Engineer/Designer/Builder shall provide the 
Owner with access to and use of all documents prepared for the Project and the Work.   
 
2.2.4 The Engineer/Designer/Builder shall provide or cause to be provided and shall pay 
for engineering and design services, labor, materials, equipment, tools, construction 
equipment and machinery, water, heat, utilities, transportation and other facilities and 
services necessary for proper execution and completion of the Work, whether temporary 
or permanent and whether or not incorporated or to be incorporated in the Work.   
 
2.2.5 The Engineer/Designer/Builder shall be responsible for and shall coordinate all 
construction means, methods, techniques, sequences and procedures among its employees 
and subcontractors, subject to the oversight of the Owner. 
 
2.2.6 The Engineer/Designer/Builder shall keep the Owner informed of the progress and 
quality of the Work.  When requested by the Owner, Engineer/Designer/Builder will 
meet with the Owner.  Owner shall have the absolute right to enter upon the Project site 
for any purpose at any time.   
 
2.2.7 The Engineer/Designer/Builder shall keep such full and detailed accounts with 
regard to Project design and specifications as may be necessary for proper management 
under this Agreement.  The Owner shall be afforded access to all the 
Engineer/Designer/Builder’s correspondence, instructions, drawings, memoranda and 
similar data relating to Work performed for the Project.  The accounts, records, 
documents and data shall be maintained at the Project site.  For purposes of this 
Agreement, access shall include the right to inspect and copy all records or documents 
related to the Project, for Owner’s unrestricted use. 
 
2.2.8 The Engineer/Designer/Builder shall correct Work which does not conform to the 
Engineering, Design and Construction Documents, as reviewed by the Owner. 
 
2.2.9 The Engineer/Designer/Builder shall pay all applicable sales, consumer, use and 
other taxes in effect throughout the term of this Agreement, and shall secure and pay for 
any permits and governmental fees (if necessary) imposed on the Project by the United 
States, State of Alaska, or the Owner. 
 
2.2.10 The Engineer/Designer/Builder shall give notices and comply with laws, 
ordinances, rules, regulations and lawful orders of public authorities relating to the 
Project. 
 
2.2.11 The Engineer/Designer/Builder shall pay royalties and license fees.  The 
Engineer/Designer/Builder shall defend suits or claims for infringement of patent rights 
and shall save the Owner harmless from loss on account thereof, except that the Owner 
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shall be responsible for such loss when a particular design, process or product of a 
particular manufacturer is required by the Owner.  However, if the 
Engineer/Designer/Builder has reason to believe the use of a required design, process or 
product is an infringement of a patent, the Engineer/Designer/Builder shall be responsible 
for such loss unless such information is promptly given to the Owner.  The obligations 
contained in this Subsection are limited to items installed or work performed by 
Engineer/Designer/Builder. 
 
2.2.12 The Engineer/Designer/Builder shall be responsible to the Owner for acts and 
omissions of the Engineer/Designer/Builder's principals, employees, shareholders, 
partners, officers, agents, contractors, and subcontractors which perform any portion of 
the Work. 
 
2.2.13 The Engineer/Designer/Builder shall keep the Project site free from accumulation 
of waste materials or rubbish caused by the Engineer/Designer/Builder's operations.  At 
the completion of the Work, the Engineer/Designer/Builder shall remove from and about 
the Project site the Engineer/Designer/Builder's tools, construction equipment, 
machinery, surplus materials, waste materials and rubbish. 
 
2.2.14 The Engineer/Designer/Builder shall prepare Change Orders for the Owner's 
approval and execution in accordance with this Agreement and shall have authority to 
make minor changes in the design and construction consistent with the intent of this 
Agreement not involving an adjustment in compensation or an extension of the 
Agreement time.  The Engineer/Designer/Builder shall promptly inform the Owner, in 
writing, of minor changes in the design and construction. 
 
2.2.15 The Engineer/Designer/Builder shall achieve Substantial Completion of the Work 
by ______________________, and Final Completion of the Work by 
_____________________.  Upon Substantial Completion, the Engineer/Designer/Builder 
shall issue to Owner a Certificate of Substantial Completion which shall state the 
responsibility of each party for security, maintenance, utilities, damage to the Work and 
insurance, shall include a list of items to be completed or corrected, and shall fix the time 
within which the Engineer/Designer/Builder shall complete items listed therein which 
shall in no event be later than _________________________.  [NOTE: DATES FOR 
SUBSTANTIAL AND FINAL COMPLETION SHALL BE NEGOTIATED WITH 
OWNER IF PHASE 3 OF THE WORK GOES FORWARD.] 
  
2.2.16 The Engineer/Designer/Builder shall maintain in good order at the Project site one 
record copy of the drawings, specifications, product data, samples, shop drawings, 
Change Orders and other Modifications, marked currently to record changes made during 
construction.  These shall be delivered to the Owner upon completion of the engineering, 
design and construction and prior to final payment. 
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2.2.17 The Engineer/Designer/Builder shall provide prior notice of excavation to Owner.  
"Excavation" means an operation in which earth, rock, or other material on or below the 
ground or the water is moved or otherwise displaced by any means.   
 
2.2.18 The Engineer/Designer/Builder shall protect from damage all existing structures, 
equipment, improvements, and utilities at or near the Project site and on adjacent 
property of a third party, the locations of which are made known to or should be known 
to Engineer/Designer/Builder.  Engineer/Designer/Builder shall repair any damage, 
including that to the property of a third party, resulting from failure to comply with the 
requirements of the Contract Documents or failure to exercise reasonable care in 
performing the Work.  If Engineer/Designer/Builder fails or refuses to repair the damage 
promptly, Owner may have the necessary work performed and charge the cost to 
Engineer/Designer/Builder. 
 
2.2.19 Engineer/Designer/Builder shall require all of its contractors and subcontractors 
to be bound by the Contract Documents and to comply with all provisions of the DCCED 
Grant. 
 
2.3 ENGINEER/DESIGNER/BUILDER WARRANTIES AND 

REPRESENTATIONS 
 
Engineer/Designer/Builder makes the following warranties and representations as of the 
beginning of engineering and design of the Project, and as of the date of this Agreement: 
 
2.3.1 The person who executes this Agreement on behalf of 
Engineer/Designer/Builder is fully and lawfully authorized to do so by 
Engineer/Designer/Builder. 
 
2.3.2 Engineer/Designer/Builder is duly formed, lawfully exists, and is authorized and 
licensed to perform the services provided for in this Agreement in accordance with 
Alaska and federal law as well as the City of St. George Code of Ordinances.   
 
2.3.3 Services of Engineer/Designer/Builder, its employees and subcontractors 
performed during all aspects of engineering, design and construction of the Project and 
the Work were, are and shall be performed with appropriate thoroughness, skill and 
competence, and shall be of good quality. 
 
2.3.4 Engineer/Designer/Builder has all requisite skill, experience, labor and financial 
resources necessary for performance of the services provided for in this Agreement, and 
Engineer/Designer/Builder shall perform such services in accordance with this 
Agreement.  
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2.3.5 Engineer/Designer/Builder, its employees and subcontractors shall perform all 
work under this Agreement with thoroughness, competence, care, skill and diligence. 
 
2.3.6 All materials and equipment incorporated in the Work will be new and the Work 
will be of good quality, free from faults and defects, and in conformance with the 
Contract Documents.  Work not conforming to these requirements shall be corrected in 
accordance with Article 9. 
 
2.3.7 Engineer/Designer/Builder, its employees, contractors and subcontractors are 
now and shall continue to be at all times during the performance of this Agreement, 
holders of all required or necessary professional, business or other licenses or permits and 
each is qualified and capable of performing all of the work assigned in the performance 
of this Agreement and is presently ready, able and willing to undertake and perform all of 
such work and services, at the time, and in a non-negligent, professional, and 
workmanlike manner, and pursuant to the terms, conditions and provisions as herein 
provided. 
 
2.3.8 Engineer/Designer/Builder has or will secure, at Engineer/Designer/Builder's own 
cost and expense, all personnel required to perform this Agreement in a timely and proper 
manner.  The parties hereto agree and understand that such personnel shall in no event be 
deemed to be, and are not, employees, agents, or representatives of the Owner and such 
persons shall have no contractual or other relationship with the Owner and the Owner 
shall have no responsibility or liability whatsoever to any of said persons, or for the acts 
or omissions of any of such persons. 
 
2.3.9 Engineer/Designer/Builder agrees that all work and services required or provided 
under this Agreement shall be performed by Engineer/Designer/Builder, unless otherwise 
authorized in writing and in advance of the performance of such work and services, by 
the Owner’s Mayor, or a person designated by the Mayor in writing.  All personnel 
engaged in any such work shall be fully qualified, and shall be licensed and authorized 
under applicable state, federal and local laws to perform such services. 
 
2.3.10 Engineer/Designer/Builder shall, at Engineer/Designer/Builder's sole cost and 
expense, comply with all of the requirements of all local, state, or federal laws, 
ordinances, regulations, rules, policies, procedures, executive orders or other 
requirements now in force, or which may hereafter be in force, pertaining to this 
Agreement, or pertaining to the services to be performed in accordance with this 
Agreement, or pertaining to the Project, and shall faithfully observe in the performance of 
this Agreement, all local, state, and federal laws, ordinances, regulations, rules, policies, 
procedures, executive orders or other requirements now in force or which may hereafter 
be in force. 
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ARTICLE 3 

OWNER 
 
3.1 The Owner will examine documents submitted by the Engineer/Designer/Builder 
and promptly render decisions pertaining thereto to avoid delay in the orderly progress of 
the Work. 
 
3.2 The Owner will cooperate with the Engineer/Designer/Builder in securing 
building and other permits, licenses and inspections; however, as provided in Subsection 
2.2.11, Engineer/Designer/Builder shall pay the fees for such permits, licenses and 
inspections. 
 
3.3 If the Owner observes or otherwise becomes aware of a fault or defect in the Work 
or nonconformity with the Design or Engineering Documents, the Owner will give 
written notice thereof to the Engineer/Designer/Builder. 
 
3.4 The Owner will furnish required information and services and promptly render 
decisions pertaining thereto to avoid delay in the orderly progress of the design and 
construction. 
 

ARTICLE 4 
TIME 

 
4.1 The Engineer/Designer/Builder shall provide services as expeditiously as is 
consistent with reasonable skill and care and the orderly progress of engineering, design 
and construction appropriate for the Project and the Work. 
 
4.2 Time limits stated in this Agreement are of the essence of this Agreement.   
 
4.3 The term of this Agreement and the time for its performance is as follows: 
 

.1 Phase 1 of the Work to be performed under this Agreement shall commence 
by Engineer/Designer/Builder upon receipt of a Notice To Proceed from Owner.  During 
Phase 1, Engineer/Designer/Builder shall inspect the project site, perform all necessary 
investigation and analysis, and gather all design and construction logistical information 
necessary to design and construct the Project and the Work.  The time for completion of 
Phase 1 shall be ___________________.  [NOTE: DATE FOR COMPLETION OF 
PHASE 1 SHALL BE NEGOTIATED WITH ENGINEER/DESIGNER/BUILDER 
AFTER NOTICE OF INTENT TO AWARD IS PROVIDED TO SUCCESSFUL 
RESPONDENT.] 
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.2 If Owner determines to go forward after completion of Phase 1, during 
Phase 2, Engineer/Designer/Builder shall engineer and design the Work and prepare a 
detailed construction cost estimate.  The time for completion of Phase 2 shall be 
___________________.  [NOTE: DATE FOR COMPLETION OF PHASE 2 SHALL 
BE NEGOTIATED WITH ENGINEER/DESIGNER/BUILDER AFTER COMPLETION 
OF PHASE 1]. 

 
.3 If Owner determines to go forward after completion of Phases 1 and 2, 

Phase 3 will consist of construction of the Work.  The time for completion of Phase 3 
shall be ___________________.  [NOTE: DATE FOR COMPLETION OF PHASE 3 
SHALL BE NEGOTIATED WITH ENGINEER/DESIGNER/BUILDER AFTER 
COMPLETION OF PHASE 2 IF OWNER DECIDES TO PROCEED WITH PHASE 3]. 
 
4.4 The Engineer/Designer/Builder shall achieve Substantial Completion by 
___________________ and shall achieve Final Completion by ___________________.   
The Date of Substantial Completion of the Work is the date when construction is 
sufficiently complete so the Owner can occupy and utilize the Project for its intended use, 
but in no event later than _____________________________.  [NOTE: DATES FOR 
SUBSTANTIAL AND FINAL COMPLETION TO BE NEGOTIATED IF PHASE 3 OF 
THE PROJECT IS COMMENCED.] 
 
4.5 LIQUIDATED DAMAGES  
 
4.5.1 For each and every day after _______________________that the Work is not 
accepted by Owner as Substantially Complete, and for each and every day after 
_______________________that the Work is not accepted by Owner as Finally Complete, 
damage will be sustained by the Owner.  The Owner and Engineer/Designer/Builder 
agree, based upon the difficulty in computing actual material losses from failure to 
substantially complete the Work on time, that it is hereby determined in advance and 
agreed upon that Engineer/Designer/Builder will pay Owner the amount of five thousand 
dollars ($5,000) per day not as a penalty but in liquidated damages for each and every 
day after _______________________ that the Work is not accepted by Owner as 
substantially complete.  The Owner and Engineer/Designer/Builder further agree, based 
upon the difficulty in computing actual material losses from failure to complete the Work 
on time, that it is hereby determined in advance and agreed upon that 
Engineer/Designer/Builder will pay Owner the amount of one thousand dollars ($1,000) 
per day not as a penalty but in liquidated damages for each and every day after 
_______________________ that the Work is not accepted by Owner as Finally 
Complete.  These amounts represent a reasonable forecast of the actual damages the 
Owner will suffer on account of Engineer/Designer/Builder’s failure to substantially and 
finally complete the Work by the dates noted above.  The execution of this Agreement 
shall constitute acknowledgement by Engineer/Designer/Builder that it has ascertained 
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and agrees that Owner will actually suffer damages in the amount fixed herein for each 
and every day during which the Substantial Completion and Final Completion of the 
Work is delayed beyond the specified time. 
 
4.5.2 Owner may retain such funds as are necessary from payments otherwise due to 
Engineer/Designer/Builder to satisfy Engineer/Designer/Builder’s liquidated damages.  If 
such amounts are not sufficient to pay the Owner liquidated damages as provided for in 
this Article, Engineer/Designer/Builder shall immediately pay any deficiency to Owner.  
Any such payments do not release Engineer/Designer/Builder from further obligations, 
warranties, or liabilities under this Agreement.  Deductions or amounts retained by 
Owner shall not in any way or degree release Engineer/Designer/Builder from further 
obligation and liability under this Agreement. 
 
 

ARTICLE 5 
BASIS OF COMPENSATION AND PAYMENTS 

 
The Owner shall compensate the Engineer/Designer/Builder in accordance with this 
Article. 
 
5.1. Subject to the terms of this Agreement, the Owner shall pay the 
Engineer/Designer/Builder for the performance of the Work, the sum of 
$_____________ for Phase 1 after completion of Phase 1, the sum of $_____________ 
for Phase 2 after completion of Phase 2, if the Owner determines to go forward with 
Phase 2, and the sum of $_____________ for Phase 3 after completion of Phase 3, if the 
Owner determines to go forward with Phase 3.  Compensation for Phases 2 and 3 shall be 
addressed through a Change Order in accordance with Article 8 of this Agreement.  
Notwithstanding the compensation and payment provisions set forth herein, 
Engineer/Designer/Builder shall not be paid for any phase if Owner decides not to 
proceed with that phase and instead terminates this Agreement.  [NOTE:  THIS 
SECTION ASSUMES LUMP SUM PAYMENTS FOR EACH PHASE OF THE 
CONTRACT.  IF OWNER AND ENGINEER/DESIGNER/BUILDER NEGOTIATE 
ANOTHER FORM OF PAYMENT (E.G. MULTIPLE PAYMENTS BASED ON 
PERCENTAGE OF COMPLETION, TIME-AND-MATERIALS-BASED 
COMPENSATION, OR ANOTHER FORM OF COMPENSATION, THIS SECTION 
SHALL BE MODIFIED ACCORDINGLY.] 
 
5.2. Engineer/Designer/Builder is responsible for providing all applications for 
payment and documents required by Owner or DCCED for the purpose of obtaining 
funds for payment for the Work from DCCED.  Engineer/Designer/Builder shall maintain 
an itemized accounting of all Work expenses in the format required by DCCED to satisfy 
DCCED’s requirements for disbursement of funds for payment for the Work.  
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Engineer/Designer/Builder shall comply with all DCCED accounting requirements for 
use of DCCED grants.  Engineer/Designer/Builder will retain copies of all documents 
and accounting information related to the Work for three years from the completion of 
the Work, or until final resolution of any audit findings, claims or litigation related to the 
engineering, design and/or construction of the Work. Provided 
Engineer/Designer/Builder is in compliance with this Agreement, Owner will make 
payment to Engineer/Designer/Builder within thirty (30) days of Owner's receipt of the 
funds from DCCED to make the payment to Engineer/Designer/Builder.  Owner has no 
obligation to pay Engineer/Designer/Builder until Owner receives funds from DCCED to 
make the payment to Engineer/Designer/Builder.  If DCCED does not pay funds 
sufficient to cover any invoice or application for payment, Owner has no obligation to 
pay Engineer/Designer/Builder the difference between the amount that DCCED funds 
and the amount of Engineer/Designer/Builder’s invoice or application for payment. 
 
5.3. Engineer/Designer/Builder’s requests for payment shall constitute a representation 
by the Engineer/Designer/Builder to the Owner that, to the best of the 
Engineer/Designer/Builder's knowledge, information and belief, the design and 
construction have progressed to the point indicated; the quality of the Work covered by a 
particular request for payment is in accordance with the Contract Documents; and the 
Engineer/Designer/Builder is entitled to payment in the amount requested.  Each request 
for payment shall be subject to review and approval by Owner and DCCED. 
 
5.4 No payment or partial or entire use or occupancy of the Project by the Owner shall 
constitute an acceptance of Work not in accordance with the Contract Documents. 
 
5.5 The Engineer/Designer/Builder warrants that: (1) title to Work, materials and 
equipment covered by a request for payment will pass to the Owner either by 
incorporation in construction or upon receipt of payment by the 
Engineer/Designer/Builder, whichever occurs first (notwithstanding passing of title, risk 
of loss remains with Engineer/Designer/Builder until completion of the Work and Final 
Acceptance); (2) Work, materials and equipment covered by previous requests for 
payment are free and clear of liens, claims, security interests or encumbrances, 
hereinafter referred to as "liens"; and (3) no Work, materials or equipment covered by a 
request for payment has been acquired by the Engineer/Designer/Builder, or any other 
person performing work at the site or furnishing materials or equipment for the Project, 
subject to an agreement under which an interest therein or an encumbrance thereon is 
retained by the seller or otherwise imposed by the Engineer/Designer/Builder or such 
other person. 
 
5.6 Owner may withhold ten percent (10%) of the total cost of the Agreement or such 
amount as is otherwise determined by Owner to be necessary to assure correction of 
defects in the Work, failure to complete the Work or the Project, filing or potential filing 
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of claims or liens, failure to comply with the DCCED Grant, or failure to comply with 
this Agreement.  The withheld funds shall be paid in full to the 
Engineer/Designer/Builder within thirty (30) days of Owner acceptance of Final 
Completion, unless specific defects are found or claims by subcontractors or suppliers are 
properly submitted.  The defect(s) found shall be described and submitted in writing, 
including the relevant specification requirement, to the Engineer/Designer/Builder when 
identified and within the thirty (30) day withholding period.  The withheld funds shall be 
paid in full to the Engineer/Designer/Builder upon repair of all deficiencies noted by the 
Owner, or, at the sole discretion of Owner, receipt of a written commitment from the 
Engineer/Designer/Builder reflecting a mutual agreement to resolve the identified 
deficiency.   
 
5.7 FINAL PAYMENT 
 
5.7.1 Final payment shall not become due until after the Owner reviews and formally 
accepts the Project (“Final Acceptance”).  To achieve Final Acceptance, the Owner must 
accept in writing the final request for payment; an occupancy permit, if applicable, must 
have been issued; Final Acceptance must have occurred; and the 
Engineer/Designer/Builder must have submitted the following to the Owner: 
 

.1 an affidavit that all payrolls, bills for materials and equipment, and other 
indebtedness connected with the Work for which the Owner or the Owner’s 
property might in any way be responsible or encumbered have been paid or 
otherwise satisfied; 

 
.2 a certificate evidencing that insurance required by the Contract Documents 

to remain in force after final payment is currently in effect and will not be 
canceled or allowed to expire until at least thirty (30) days’ prior written 
notice has been given to the Owner; 

 
.3 a written statement that the Engineer/Designer/Builder knows of no reason 

that the insurance will not be renewable to cover the period required by the 
Contract Documents; 

 
.4 consent of surety, to final payment in the format of AIA Document G707;  
 
.5 other data establishing payment or satisfaction of or protection (satisfactory 

to the Owner) against all obligations, such as receipts, releases and waivers 
of liens, claims, security interests or encumbrances arising out of the 
Agreement, to the extent and in such form as may be designated by the 
Owner satisfactorily demonstrating to the Owner that the claims of all 
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contractors or subcontractors of any tier, suppliers, and laborers who have 
filed claims have been paid or sufficient provision made therefor; 

 
.6 certification that, to the best of its knowledge, the materials in the Work are 

“lead-free” and “asbestos-free;” 
 
.7 all warranties, guarantees, manuals, operation instructions, certificates, 

spare parts, maintenance stock, specified excess material, and other 
documents or items required by the Contract Documents; 

 
.8 one set of record drawings incorporating all changes made during 

construction;  
 
.9 any operations and/or maintenance manuals necessary for the repair and 

maintenance of any structural, mechanical, electrical, or other building 
system or piece of equipment installed on the Project site;  

 
.10 Affidavit of Release of Liens in the format of AIA Document G706A; 
 
.11 Affidavit of Payment of Debts and Claims in the format of AIA Document 

G706; 
 
.12 Final Certificate of Occupancy; if applicable; 
 
.13 a notarized Certificate of Final Completion and Compliance, in a format 

acceptable to the Owner; 
 
.14 the final and last request for payment, which includes all Change Orders; 

and 
 
.15 all other items required by the Contract Documents. 

 
5.7.2 If a contractor or subcontractor refuses to furnish a release or waiver required by 
the Owner, the Owner may (a) retain such amounts as necessary to defray the cost of 
foreclosing the liens of such claims and to pay attorneys’ fees, the total of which shall be 
no less than one hundred fifty percent (150%) of the claimed amount, or (b) at 
Engineer/Designer/Builder’s option, the Engineer/Designer/Builder may furnish a bond 
satisfactory to the Owner, to indemnify the Owner against such lien.  If any such lien 
remains unsatisfied after all payments from the retainage are made, the 
Engineer/Designer/Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such lien, including all costs and reasonable attorneys’ 
fees. 
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5.7.3 Final payment constituting the entire unpaid balance due, less retainage as 
described in other sections of this Agreement, shall be paid by the Owner to the 
Engineer/Designer/Builder upon the Owner's receipt of the Engineer/Designer/Builder's 
final request for payment when the Work has been completed and the Agreement fully 
performed except for those responsibilities of the Engineer/Designer/Builder which 
survive final payment. 
 
5.7.4 The making of final payment shall constitute a waiver of all claims by the Owner 
except those arising from: 
 

.1 unsettled liens; 
 
.2 faulty or defective Work appearing after Substantial Completion; 
 
.3 failure of the Work to comply with requirements of the Contract 

Documents; or 
 
.4 terms of special warranties required by the Contract Documents. 

 
5.7.5 Acceptance of final payment shall constitute a waiver of all claims by the 
Engineer/Designer/Builder. 
 

 
ARTICLE 6 

PROTECTION OF PERSONS AND PROPERTY 
 
6.1 SAFETY PRECAUTIONS 
 
6.1.1 Engineer/Designer/Builder shall be responsible for initiating, maintaining, and 
supervising all safety precautions and programs in connection with the performance of 
the Work. 
 
6.1.2  In carrying out its responsibilities according to the Contract Documents, 
Engineer/Designer/Builder shall protect the lives and health of employees performing the 
Work and other persons who may be affected by the Work; prevent damage to materials, 
supplies, and equipment whether on site or stored off-site; and prevent damage to other 
property at the site or adjacent thereto. Engineer/Designer/Builder shall comply with all 
applicable laws, ordinances, rules, regulations, and orders of any public body having 
jurisdiction for the safety of persons or property or to protect them from damage, injury, 
or loss; shall erect and maintain all necessary safeguards for such safety and protection; 
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and shall notify owners of adjacent property and utilities when prosecution of the Work 
may affect them. 
 
6.1.3  Engineer/Designer/Builder shall maintain an accurate record of exposure data on 
all incidents relating to the Work resulting in death, traumatic injury, occupational 
disease, or damage to property, materials, supplies, or equipment.  
Engineer/Designer/Builder shall immediately report any such incident to Owner.  Owner 
shall, at all times, have a right of access to all records of exposure. 
 
6.1.4  All Work shall be performed with due regard for the safety of the public.  
Engineer/Designer/Builder shall perform the Work so as to cause a minimum of 
interruption of vehicular traffic or inconvenience to pedestrians.  All expenses involved 
in the maintenance of traffic by way of detours shall be borne by 
Engineer/Designer/Builder. 
 
6.1.5  In an emergency affecting the safety of life or the Work or of adjoining property, 
Engineer/Designer/Builder is permitted to act, at its discretion, to prevent such threatened 
loss or injury, and Engineer/Designer/Builder shall so act if so authorized or instructed. 
 
6.1.6  Nothing provided in this section shall be construed as imposing any duty upon 
Owner with regard to, or as constituting any express or implied assumption of control or 
responsibility over, Project site safety, or over any other safety conditions relating to 
employees or agents of Engineer/Designer/Builder or any of its subcontractors, or the 
public. 
 
6.1.7   Engineer/Designer/Builder shall file with Owner all Material Safety Data Sheets 
for any and all hazardous substances covered under 8 AAC 61.1110 before commencing 
the Work. 
 
6.2 SITE SPECIFIC SAFETY PLAN 
 
6.2.1  The Engineer/Designer/Builder shall develop a site specific safety plan for the 
Work, which shall include specific procedures for emergency egress, emergency response 
procedures, housekeeping and fire protection procedures, and an accident prevention 
program and procedures. 
 
6.2.2  The plan shall provide for and require maintenance for an adequate number of 
fire extinguishers and fire hoses, and shall employ a fire watch for fire protection.  The 
Engineer/Designer/Builder or any of the Engineer/Designer/Builder’s contractors or 
subcontractors shall not store inside any building more than one day’s use of paints, 
solvents, oils, gas cylinders or any other combustible or flammable material. 
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6.3 SECURITY PROGRAM 
 
6.3.1  The Engineer/Designer/Builder shall develop a written security plan to protect 
the Work from unauthorized entry, vandalism, or theft. 
 

ARTICLE 7 
INSURANCE AND BONDS 

 
7.1 LIABILITY AND PROPERTY INSURANCE 
 
7.1.1. The Engineer/Designer/Builder shall procure and maintain the following 
insurance: 
 
 (1) Minimum Scope of Insurance Coverage shall be at least as broad as: 
   

a. Insurance Services Office form number CG 0001 (Edition 12 07) 
covering Commercial General Liability. 

 
b. Insurance Services Office form number CA 0001 (Edition 03 06) 

covering Automobile Liability, symbol 1 "any auto".  
 

c. Workers’ Compensation insurance as required by the State of Alaska 
and Employer’s Liability Insurance. 

 
 (2) Minimum Limits of Insurance shall be no less than: 
 

a. General Liability: 
 
1. $1,000,000 combined single limit per occurrence for bodily 

injury, property damage, personal injury and advertising 
injury.  The general aggregate limit shall be $2,000,000.  The 
general aggregate limits shall apply separately to each project. 

 
2. General liability insurance shall be maintained in effect until 

final acceptance by the Owner of the completed construction 
and, for products liability and completed operations liability, 
at least two years thereafter. 

 
3. If the general liability insurance is written on a claims-made 

form, the Engineer/Designer/Builder shall provide insurance 
for a period of five years after final payment of this 
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Agreement.  The policy(s) shall evidence a retroactive date, 
no later than the beginning of this Agreement. 

 
4. If the Engineer/Designer/Builder utilizes a subcontractor(s) to 

perform any part of the work under this contract, the general 
liability insurance shall not contain any endorsements that 
exclude the work of the subcontractor(s). 

 
  b. Auto Liability: 
 

1) $1,000,000 combined single limit per accident for bodily 
injury and property damage. 

 
2) For any Owner vehicle(s) being driven by the 

Engineer/Designer/Builder (including any employee, supervisor, manager, agent, 
subcontractor or its employee, supervisor, manager, agent, etc.), the 
Engineer/Designer/Builder agrees to insure that vehicle(s) as scheduled auto(s) to its auto 
policy.  It is agreed that the Engineer/Designer/Builder’s auto policy shall: 

a. Provide the primary liability insurance for Owners’ 
vehicle(s) as though the vehicle(s) were leased vehicle(s), naming Owner as an additional 
insured and loss payee; and 
 

b. Provide for physical damage losses (both 
comprehensive and collision) with a deductible of no more than $1,000 per accident and 
naming Owner as an additional insured and loss payee. 
 

c. Workers’ Compensation and Employer’s Liability: 
 
   1. Workers’ Compensation shall comply with all State of Alaska 
requirements.  Employer’s Liability shall be endorsed to the following minimum limits: 
 
   Bodily Injury By Accident - $1,000,000 each accident; 
   Bodily Injury By Disease - $1,000,000 each employee; 
   Bodily Injury By Disease - $1,000,000 policy limit. 
 
  d. Excess Liability: 
 
   1. In order to meet the required minimum limits of insurance it 
is permissible for the Engineer/Designer/Builder to combine an excess liability or 
umbrella policy with the general liability, auto liability or employer’s liability policies.  
In the instance where the Engineer/Designer/Builder purchases an excess liability or 
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umbrella policy the occurrence limit and the aggregate limit may be of the same amount 
on the excess liability or umbrella policy. 
 
   2. Excess liability insurance shall be maintained in effect until 
final acceptance by Owner of the completed construction and, for products liability and 
completed operations liability, at least five years thereafter. 
 
   3. If the excess liability insurance is written on a claims-made 
form, the Engineer/Designer/Builder shall provide insurance for a period of five years 
after final payment of this Agreement.  The policy(s) shall evidence a retroactive date, no 
later than the beginning of this Agreement. 
 

e. Property Insurance 
 

1. The Engineer/Designer/Builder shall secure and maintain 
through the life of the contract an Installation Floater in the full amount of the contract. 
The Owner shall be named as an additional insured. 

2. Personal property of the Engineer/Designer/Builder, 
including but not limited to personal tools and equipment, is the 
Engineer/Designer/Builder’s responsibility. 

 
 (3) Deductibles and Self-Insured Retention 
 
  a. Prior to work commencing, any deductible or self-insured retention 
must be declared and approved by the Owner.  The Engineer/Designer/Builder may be 
requested to demonstrate how the deductible or self-insured retention will be funded in 
the event of a claim.  At the option of the Owner, the Engineer/Designer/Builder shall 
reduce or eliminate such deductibles or self-insured retention as respects the Owner, its 
officers, officials, employees and volunteers; or the Engineer/Designer/Builder shall 
procure a bond guaranteeing payment of losses and related investigations, claim 
administration and defense expenses. 
 
 (4) Other Insurance Provisions 
 
  The policies are to contain, or be endorsed to contain, the following 
provisions: 
 
  a. General Liability, Automobile Liability and Excess Liability 
 
   1. The Owner, its officers, officials, employees and volunteers 
are to be covered as additional insureds with respect to:  liability arising out of activities 
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performed by or on behalf of the Engineer/Designer/Builder; products and completed 
operations of the Engineer/Designer/Builder, premises owned, occupied or used by the 
Engineer/Designer/Builder, or automobiles owned, leased, hired or borrowed by the 
Engineer/Designer/Builder.  The coverage shall contain no special limitation on the scope 
of protection afforded to the Owner, its officers, officials, employees and volunteers. 
 
   2. The Engineer/Designer/Builder's insurance coverage shall be 
primary insurance as respects the Owner, its officers, officials, employees and volunteers.  
Any insurance or self-insurance maintained by the Owner, its officers, officials, 
employees and volunteers shall be excess of the Engineer/Designer/Builder's insurance 
and shall not contribute to it. 
 
   3. The Engineer/Designer/Builder's insurance shall apply 
separately to each insured against whom claim is made or suit is brought, except with 
respect to the limits of the insurer's liability. 
 
  b. Workers’ Compensation and Employer's Liability 
 
The Engineer/Designer/Builder’s insurer shall agree to waive all rights of subrogation 
against the Owner, its officers, officials, employees and volunteers for losses arising from 
work performed by the Engineer/Designer/Builder or any subcontractor. 
 
  c. Professional Liability Insurance 
 
The Engineer/Designer/Builder shall require and insure that any designer or engineer, 
including those employed directly by the Engineer/Designer/Builder, shall maintain 
professional liability insurance for claims arising from the negligent performance of 
professional services for this Project.  Such insurance shall be written for not less than 
One Million and 00/100 Dollars ($1,000,000.00) per claim and in the aggregate with a 
deductible not to exceed Fifty Thousand and 00/100 Dollars ($50,000.00).  These 
requirements shall be continued in effect for five (5) years after the date of Substantial 
Completion.   
 
  d. All Insurance 
 
Each insurance policy required by this Agreement shall be endorsed to state that coverage 
shall not be suspended, voided, canceled by either party, reduced in coverage or in limits 
except after 30 days prior written notice for nonpayment of premium or fraud on the part 
of the Engineer/Designer/Builder or 60 days prior written notice for any other reason by 
certified mail, return receipt requested, has been given to the Owner.  Such notice shall be 
sent by the Engineer/Designer/Builder’s insurer(s) to the Owner. 
 



 
Engineer/Design/Build Agreement 

City of Saint George 
 -20- 

 (5) Acceptability of Insurers 
 
Insurance is to be placed with insurers with a Best's Credit Rating of no less than A- and 
a Best's Financial Size Category of no less than VII. 
 
 (6) Verification of Coverage 
 
Engineer/Designer/Builder shall furnish the Owner with approved certificates of 
insurance and with certified copies of all endorsements effecting coverage required by all 
sections of Article 7.  The certificates and endorsements for each insurance policy are to 
be signed by a person authorized by that insurer to bind coverage on its behalf.  The 
certificates are to be on forms which meet industry standard. All certificates are to be 
received and approved by the Owner before the contract is processed.  The Owner 
reserves the right to require complete, certified copies of all required insurance policies, 
at any time. 
 
 (7) Subcontractors 
 
Engineer/Designer/Builder shall include all subcontractors as insureds under its policies 
or shall furnish separate certificates and endorsements for each subcontractor.  All 
coverage for subcontractors shall be subject to all requirements stated herein. 
 
7.2 PERFORMANCE AND PAYMENT BONDS 
 
Prior to execution of this Agreement, Engineer/Designer/Builder shall provide Owner a 
performance and payment bond for one hundred percent (100%) of the full amount of its 
total compensation under Article 5 of this Agreement for Phase 1.  Prior to 
commencement of Phase 2, Engineer/Designer/Builder shall provide Owner an updated 
performance and payment bond for one hundred percent (100%) of the full amount of its 
total compensation under Article 5 of this Agreement for Phases 1 and 2.  Prior to 
commencement of Phase 3, Engineer/Designer/Builder shall provide Owner an updated 
performance and payment bond for one hundred percent (100%) of the full amount of its 
total compensation under Article 5 of this Agreement for Phases 1, 2 and 3.  Each bond 
shall be in the form provided in Exhibit E.  The amount of the bond shall be increased to 
reflect the full amount of total compensation under Article 5 if Owner decides to go 
forward with Phases 2 and/or 3 of the Work. Each bond shall comply in all respects with 
the laws of the State of Alaska.  The surety on such performance and payment bonds 
shall be a duly licensed surety corporation authorized to do business in Alaska and shall, 
at a minimum, have a current B rating for such bonding in the Best’s Key Rating Guide. 
 

ARTICLE 8 
CHANGES IN THE WORK 
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8.1 CHANGE ORDERS 
 
8.1.1 A Change Order is a written order signed by the Owner and 
Engineer/Designer/Builder issued after execution of this Agreement, authorizing a 
change in the Work or adjustment in compensation or time for performance.   
 
8.1.2 The Owner, without invalidating this Agreement, may order changes in the Work 
within the general scope of this Agreement consisting of additions, deletions or other 
revisions.  Such changes in the Work shall be authorized by Change Order, and shall be 
performed in accordance with the Contract Documents. 
 
8.1.3 Cost or credit to the Owner resulting from a change in the Work shall be 
determined in a manner agreed upon by the parties by mutual acceptance of a lump sum 
properly itemized and supported by sufficient substantiating data to permit evaluation.  If 
the parties cannot agree upon the cost for a change order, the Owner may accomplish the 
Work stated in the change by hiring an independent third party to accomplish the change. 
 
8.1.4 The Engineer/Designer/Builder, provided a written order signed by the Owner is 
received, shall promptly proceed with the Work involved. 
 
8.1.5 Engineer/Designer/Builder expressly acknowledges and agrees that DCCED must 
approve all funding for Change Orders before Owner can approve any of them and that 
no Change Order will be approved by Owner if DCCED does not approve the funding for 
a Change Order in advance of the Owner approving of the Change Order. 
 

ARTICLE 9 
CORRECTION OF WORK 

 
9.1 The Engineer/Designer/Builder shall promptly correct Work rejected by the 
Owner or known by the Engineer/Designer/Builder to be defective or failing to conform 
to the Design Documents and Construction Documents, whether performed by 
Engineer/Designer/Builder’s employees, contractors or subcontractors, whether observed 
before or after Substantial Completion and whether or not fabricated, installed or 
completed, and shall correct Work under this Agreement found to be defective or 
nonconforming within a period of one (1) year from the Date of Substantial Completion 
of the Work or designated portion thereof. 
 
9.2 Nothing contained in this Article 9 shall be construed to establish a period of 
limitation with respect to other obligations of the Engineer/Designer/Builder under this 
Agreement. Section 9.1 relates only to the specific obligation of the 
Engineer/Designer/Builder to correct the Work, and has no relationship to the time within 
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which the obligation to comply with the Contract Documents may be sought to be 
enforced, nor to the time within which proceedings may be commenced to establish the 
Engineer/Designer/Builder's liability with respect to the Engineer/Designer/Builder's 
obligations other than correction of the Work. 
 
9.3 If the Engineer/Designer/Builder fails to correct defective Work as required or 
persistently fails to carry out Work in accordance with the Contract Documents, the 
Owner may order the Engineer/Designer/Builder to stop the work, or any portion thereof, 
until the cause for such order has been eliminated; however, the Owner's right to stop the 
Work shall not give rise to a duty on the part of the Owner to exercise the right for the 
benefit of the Engineer/Designer/Builder or other persons or entities. 
 
9.4 If the Engineer/Designer/Builder defaults or neglects to carry out the Work in 
accordance with the Contract Documents and fails within seven (7) days after receipt of 
written notice from the Owner to commence and continue correction of such default or 
neglect with diligence and promptness, the Owner may give a second written notice to 
the Engineer/Designer/Builder and, seven (7) days following receipt by the 
Engineer/Designer/Builder of that second written notice and without prejudice to other 
remedies the Owner may have, correct such deficiencies.  In such case an appropriate 
Change Order shall be issued deducting the costs of correcting such deficiencies from 
payments then or thereafter due to the Engineer/Designer/Builder.  If the payments then 
or thereafter due the Engineer/Designer/Builder are not sufficient to cover the amount of 
the deduction, the Engineer/Designer/Builder shall pay the difference to the Owner. 
 

ARTICLE 10 
INDEMNIFICATION 

 
10.1 To the fullest extent permitted by law, the Engineer/Designer/Builder shall 
indemnify, defend (with legal counsel approved by Owner) and hold harmless the State 
of Alaska, DCCED, Owner, the Owner’s elected and unelected officials, agents, 
employees and other representatives from and against claims, damages, losses and 
expenses, including but not limited to attorneys' fees and costs, arising out of or resulting 
from performance under the Contract Documents and performance of the Work.  Such 
obligation shall not be construed to negate, abridge or otherwise reduce other rights or 
obligations of indemnity which would otherwise exist as to a party or person described in 
this Article 10. 
 
10.2 In claims against any person or entity indemnified under this Article 10 by an 
employee, contractor or subcontractor of the Engineer/Designer/Builder, anyone directly 
or indirectly employed by them or anyone for whose acts they may be liable, the 
indemnification obligation under this Article 10 shall not be limited by a limitation on 
amount or type of damages, compensation or benefits payable by or for the 
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Engineer/Designer/Builder, a contractor or subcontractor, under the workers’ 
compensation acts, disability benefit acts or other employee benefit acts. 
 

ARTICLE 11 
TERMINATION OF THE AGREEMENT 

 
11.1 TERMINATION BY THE OWNER 
 
11.1.1 If the Engineer/Designer/Builder defaults, fails or neglects to carry out the Work 
in accordance with the Contract Documents or fails to comply with any provision of this 
Agreement, the Owner may give written notice to Engineer/Designer/Builder and/or its 
surety that the Owner intends to terminate this Agreement. If the 
Engineer/Designer/Builder or its surety fails to correct the defaults, failure or neglect 
within fifteen (15) days after being given notice, the Owner may, without prejudice to 
any other remedy, make good such deficiencies and may deduct the cost thereof from the 
payment due the Engineer/Designer/Builder or, at the Owner's option, may terminate the 
Agreement and take possession of the site and of all materials, equipment, tools and 
construction equipment and machinery thereon owned by the Engineer/Designer/Builder 
and finish the Work by whatever method the Owner may deem expedient.  If the unpaid 
balance of compensation under Article 5 of the Agreement exceeds the expense of 
finishing the Work, the excess shall be paid to the Engineer/Designer/Builder, but if the 
expense exceeds the unpaid balance, the Engineer/Designer/Builder shall pay the 
difference to the Owner.   
 
11.1.2.  If Owner determines at any time that it is in its best interest to terminate the 
Work or the Project, Owner shall provide Engineer/Designer/Builder ten (10) days 
advance written notice.  Upon such termination, Owner shall pay 
Engineer/Designer/Builder compensation based on the percentage of the completed 
engineering, design and construction as compared to the total compensation amount 
provided for a particular phase of the Work, furnished to the date of such termination, as 
full and complete payment of all amounts due or to become due under the Agreement.  
All completed and partially completed construction furnished shall thereupon pass to and 
become the property of Owner.  In no event shall the total amount of compensation paid 
to Engineer/Designer/Builder exceed the total compensation provided for in Article 5 of 
this Agreement. 
 
11.1.3  This Agreement shall also terminate if Owner provides notice to 
Engineer/Designer/Builder that Owner shall not proceed to the next phase of the Project. 
 
11.2 TERMINATION BY THE ENGINEER/DESIGNER/BUILDER 
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If DCCED has approved payment and provided the funding to Owner for payment, and 
the Owner unjustifiably fails to make such payment to Engineer/Designer/Builder, after 
receiving all other required approvals, and less retainage, the Engineer/Designer/Builder 
may give fifteen (15) days advance written notice of the Engineer/Designer/Builder's 
intention to terminate this Agreement. If the Engineer/Designer/Builder fails to receive 
payment within seven (7) days after receipt of such notice by the Owner, the 
Engineer/Designer/Builder may terminate this Agreement and recover from the Owner 
payment for Work executed and for proven losses sustained upon materials, equipment, 
tools, and construction equipment and machinery, including reasonable profit and 
applicable damages. 
 

ARTICLE 12 
OTHER PROVISIONS 

 
12.1 The Owner will pay no interest or late payment fee on any amounts due. 
 
12.2 PREVAILING WAGE 
 
12.2.1 Engineer/Designer/Builder, its contractors and subcontractors, agree to comply 
with all applicable rules and regulations regarding prevailing wages and working 
conditions, including AS 36.05 et seq., any modifications or amendments thereto, and the 
current prevailing schedules of wages. 
 
12.2.2 The Engineer/Designer/Builder, its contractors and subcontractors, shall file with 
the Alaska State Department of Labor showing conformance with AS 36.05.040, a sworn 
affidavit for the previous week, setting out in detail the number of persons employed, 
wages paid, job classifications of each employee, hours worked each day and week, and 
other information required by the Alaska Department of Labor.  Copies of such filings 
shall also be provided to Owner when they are provided to the Alaska Department of 
Labor.  It is the responsibility of the Engineer/Designer/Builder, its contractors and 
subcontractors, to determine what information the Alaska Department of Labor requires.   
 
12.2.3 The Engineer/Designer/Builder, its contractors and subcontractors, shall pay not 
less than the current prevailing rate of wages for work of a similar nature in the region 
where the work is done.  The current prevailing rate for wages is the rate in effect 10 days 
before the submission of proposals by the Engineer/Designer/Builder as stated by the 
Alaska Department of Labor, provided this Agreement is not in effect for longer than 24 
months.  Thereafter, if new wage determinations have been issued by the Alaska 
Department of Labor, the latest wage determination shall become effective for the next 24-
month period or until the Work is completed, whichever occurs first.  This process shall be 
repeated until the contract is completed. 
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12.2.4 If the Owner determines that a laborer, mechanic, or field surveyor employed by 
the Engineer/Designer/Builder, its contractors and subcontractors, has been or is being 
paid a rate of wages less than that required by 12.2.3, the Owner may, by written notice 
to the Engineer/Designer/Builder, terminate this Agreement, or any part of this 
Agreement for which there is a failure to pay the rates as required by 12.2.3, and 
prosecute the Work to completion by separate contract or otherwise, and the 
Engineer/Designer/Builder and sureties for the Engineer/Designer/Builder are liable to 
the owner for excess costs for completing the Work. 
 
12.2.5 The Engineer/Designer/Builder, its contractors and subcontractors, shall pay all 
employees unconditionally and not less than once a week and otherwise comply with AS 
36.05.070. 
 
12.2.6 The Owner shall withhold sufficient funds for the difference between the rate of 
wages required by section 12.2.3 and the rate of wages actually received by laborers, 
mechanics, and field surveyors. 
 
12.3 EMPLOYMENT SECURITY CONTRIBUTIONS 
 
12.3.1 The Owner is relieved of the obligation to make any payments to the 
Engineer/Designer/Builder and no payments are due to the Engineer/Designer/Builder 
until the Engineer/Designer/Builder has paid the Employment Security Division of the 
State of Alaska all payments due for contributions, or has provided a bond for those 
payments, as set out in AS 23.20.265.   The Engineer/Designer/Builder will provide a 
statement from the Division that the Engineer/Designer/Builder has made all payments or 
posted an acceptable bond with Application for Payment. 
 
12.4 NON-DISCRIMINATION 
 
12.4.1 Engineer/Designer/Builder, its contractors and subcontractors, shall not 
discriminate against any employee or other person because of sex, race, creed, color, 
national origin, ancestry, marital status, change in marital status, disability, age, 
pregnancy, parenthood, or other legally protected status; shall perform the subject matter 
of this Agreement in strict conformance with all federal, state and local laws, regulations 
and ordinances relating to nondiscrimination; and shall promptly remove from the job site 
any employee who discriminates, harasses or otherwise acts in contravention of any such 
law, regulation, ordinance or order. 
 
12.4.2 Engineer/Designer/Builder shall take affirmative action to ensure that applicants 
are employed, and that employees are treated during employment without regard to their 
race, religion, color, sex, sexual orientation, national origin, ancestry, marital status, 
change in marital status, disability, age, pregnancy, parenthood, or other legally protected 
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status.  Such action shall include, but not be limited to the following: employment, 
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or 
termination rates of pay or other forms of compensation; and selection for training, 
including apprenticeship. 
 
12.4.3 Engineer/Designer/Builder agrees to post in conspicuous places, available to 
employees and applicants for employment, notices setting forth its policies of 
nondiscrimination. 
 
12.4.4 Engineer/Designer/Builder, its contractors and subcontractors, shall, in all 
solicitations or advertisement for employees placed by them or on their behalf, state that 
all qualified applicants will receive consideration for employment without regard to race, 
religion, color, sex, sexual orientation, national origin, ancestry, marital status, change in 
marital status, disability, age, pregnancy, parenthood, or other legally protected status. 
 
12.5 NOTICE 
 
Any notice, demand, request, consent, approval, or other communication that either party 
desires or is required to give to the other party or any other person shall be in writing and 
either served personally, by email, or sent by prepaid, first-class mail at the address set 
forth below.  Either party may change its address by notifying the other party of its 
change of address in writing.  Notice shall be deemed to have been duly made and given 
when delivered if served personally, or upon the expiration of forty-eight (48) hours after 
the time of mailing if mailed.  Notice by e-mail transmission shall be deemed to have 
been made and given if received during business hours, or if received outside business 
hours, it is deemed made and delivered on the first following day.  The risk of defective 
e-mail transmission is borne by the sender. 
 

Owner:    P. O. Box 929 
  St. George, Alaska  99591 
  Email:  patplet714@gmail.com 
  Attention: Mayor Pat Pletnikoff 
 

Engineer/Designer/Builder:  
 
 

 
12.6 This Agreement shall be governed by the laws of the State of Alaska.  Any appeal 
of an administrative order or any original action to enforce any provision of this 
Agreement or to obtain relief from or remedy in connection with this Agreement may be 
brought only in the courts of the Third Judicial District of Alaska at Anchorage, Alaska.  
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The prevailing party in such action is entitled to full reasonable attorney’s fees and costs 
from the other party. 
 
12.7 The table of contents and the headings of articles and sections are for convenience 
only and shall not modify rights and obligations created by this Agreement. 
 
12.8 Failure to enforce any provision of this Agreement does not waive either party’s 
right to subsequently enforce that same provision or any other provision of this 
Agreement. 
 
12.9. Nothing contained in the Contract Documents shall create a professional 
obligation or contractual relationship between the Owner and any third party, except as 
provided in Article 10. 
 
12.10 If any provision of this Agreement is declared by a court of competent jurisdiction 
to be illegal or in conflict with statutes or regulations governing this Agreement, the 
validity of the remaining terms and provisions will not be affected; and the rights and 
obligations of the parties will be construed and enforced as if this Agreement did not 
contain the particular provision held to be invalid. 
 
12.11. This Agreement shall be binding on successors, assigns, and legal representatives 
of and persons in privity of contract with the Owner or Engineer/Designer/Builder.  
Neither party shall assign, sublet or transfer an interest in this Agreement without the 
written consent of the other. 
 
12.12 To the greatest extent possible, Engineer/Designer/Builder shall employ local 
residents of the City of St. George and shall use City-owned equipment in the repair and 
construction of the dock retaining walls. 
 
12.13 Sections 2.3, 4.5, 5.5, 9.2, 12.2, 12.3, 12.4, 12.5, 12.8 and 12.13 as well as all 
sections in Articles 7 and 10 survive completion or termination of this Agreement.   
 
12.14 This Agreement represents the entire agreement between the Owner and 
Design/Builder and supersedes any prior negotiations, representations or agreements. 
This Agreement may be amended only by written instrument signed by both Owner and 
Engineer/Designer/Builder. 
 
 
This Agreement is entered into and becomes effective as of _________________, 2016. 
 
OWNER 
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SIGNATURE:        
 
NAME: MAYOR PAT PLETNIKOFF 
 
DATE:            
  
 
 
ENGINEER/DESIGNER/BUILDER 
 
   
 
SIGNATURE:        
 
NAME:        
 
TITLE:        
 
DATE:        
























































